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The Problem 

• An employee presents with a compliance 
concern. “But I heard that’s illegal.”

• You need to evaluate the concern and, if 
appropriate, dissuade them.

• Law and psychology merge.
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There’s a Billy Joel Song for 
That! 
• Assessing the individual’s credibility.

– Listen with an open mind.
– Do you have an employee who cries wolf? 
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There’s a Billy Joel Song for 
That! 
• Assessing the individual’s credibility.

– Listen with an open mind.
– Do you have an employee who cries wolf?
– The stopped clock axiom. 
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Choose Wisely

• You can only persuade the 
persuadable. 

• Power of coffee.
• How much thought have you given to 

your interviewing process?
• “Name that whistleblower.”

© 2020 Fredrikson & Byron, P.A.7



Aha!

• Is it better to take things under 
advisement?

• Be sure to ask for citations to authority.
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Regulatory Hierarchy
• Constitution (due process, contracts clause, 

enumerated powers).
• Statutes (U.S. Code/Social Security Act.)
• Regulations/National Coverage Determinations.

– Code of Federal Regulations.
– State Regulations or Administrative Code.
– NCD Manual. (A binding manual!).
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Regulatory Hierarchy
• Everything else is nonbinding.

– Manuals.
– Local coverage determinations.
– Guidance from contractors.
– Regulatory Preambles.
– FAQs.
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“No rule, requirement, or other statement of policy 
(other than a national coverage determination) that 
establishes or changes a substantive legal standard 
governing the scope of benefits, the payment for 
services, or the eligibility of individuals, entities, or 
organizations to furnish or receive services or benefits 
under this title shall take effect unless it is promulgated 
by the Secretary by regulation under paragraph (1).”

SSA 1871(a)(2) is Our Friend
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• “Thus, if government manuals go counter to governing 
statutes and regulations of the highest or higher dignity, a 
person ‘relies on them at his peril.’ ” Government Brief in Saint 
Mary’s Hospital v. Leavitt.

• “[The Manual] embodies a policy that itself is not even binding 
in agency adjudications…. Manual provisions concerning 
investigational devices also ‘do not have the force and effect 
of law and are not accorded that weight in the adjudicatory 
process.’ ” Gov’t brief in Cedars-Sinai Medical Center v. 
Shalala.

Manuals/Guidance Can’t Limit 
Coverage
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Role of LCDs
• An LCD is a coverage determination issued by a 

contractor, not promulgated by the agency, and is not 
even binding on an administrative law judge. See 42 
C.F.R. 405.1062(a).

• “The district court correctly stated in its instructions to the 
jury that LCDs are ‘eligibility guidelines’ that are not 
binding and should not be considered “the exact criteria 
used for determining” terminal illness.” 
• United States v. Aseracare, Inc., et al., 938 F.3d 1278, 1288 

(11th Circ. 2019).
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Google With Caution!
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The Power of the Internet?
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What’s This Gibberish??
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Links to Official Versions
• Current CFR: https://gov.ecfr.io/cgi-bin/ECFR.
• Federal Register: https://www.federalregister.gov/.
• Manuals: https://www.cms.gov/Regulations-and-

Guidance/Guidance/Manuals/index.html?redirect=/
manuals/.
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Pay Attention to Effective Dates
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Time Traveling Manual
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What is “Illegal” Anyway?

• Distinguish between criminal, civil and 
administrative provisions.

• Federal, state or local.
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Examples
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Poorly Privileged Physician 
Parable
• A physician did a surgical procedure for 

which she wasn’t credentialed. 
• Where do we look? 

– Accreditation?
– Conditions of Participation?
– Conditions of Payment?
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42 CFR 412.3 Admissions
a. For purposes of payment under Medicare Part A, an individual is considered an inpatient 

of a hospital, including a critical access hospital, if formally admitted as an inpatient
pursuant to an order for inpatient admission by a physician or other qualified practitioner 
in accordance with this section and §§482.24(c), 482.12(c), and 485.638(a)(4)(iii) of 
this chapter for a critical access hospital. In addition, inpatient rehabilitation facilities also 
must adhere to the admission requirements specified in §412.622.

b. The order must be furnished by a qualified and licensed practitioner who has admitting 
privileges at the hospital as permitted by State law, and who is knowledgeable about the 
patient's hospital course, medical plan of care, and current condition. The practitioner 
may not delegate the decision (order) to another individual who is not authorized by the 
State to admit patients, or has not been granted admitting privileges applicable to that 
patient by the hospital's medical staff.
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“It has come to our attention that some otherwise 
medically necessary inpatient admissions are being 
denied payment due to technical discrepancies with 
the documentation of inpatient admission orders” 
such as “missing practitioner admission signatures, 
missing co-signatures or authentication signatures, 
and signatures occurring after discharge… 

CMS: We Want the System to Be Fair.
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….We have concluded that if the hospital is operating 
in accordance with the hospital CoPs, medical 
reviews should primarily focus on whether the 
inpatient admission was medically reasonable and 
necessary rather than occasional inadvertent 
signature documentation issues unrelated to the 
medical necessity of the inpatient stay…

CMS: We Want the System to Be Fair.
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…Therefore, we are proposing to revise the 
regulations at 42 CFR 412.3(a) to remove the 
language stating that a physician order must be 
present in the medical record and be supported by 
the physician admission and progress notes, in order 
for the hospital to be paid for hospital inpatient 
services under Medicare Part A.”

- 83 Fed. Reg. 20448

CMS: We Want the System to Be Fair.
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“Under Coding is Fraud!”

• Oft-repeated but let’s think about it?
• Consider the issue in other contexts.
• What do the “experts” say?
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“Undercoding is Fraud!” – the 
AAPC?
“In general, fraud is defined as making false statements 
or representation of material facts to obtain some benefit 
or payment for which no entitlement would otherwise 
exist. These acts may be committed either for the 
person’s own benefit or for the benefit of some other 
party. In other words, fraud includes the obtaining of 
something of value through misrepresentation or 
concealment of material facts.” (Attributed to a Medicare 
Learning Network document)
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“Undercoding is Fraud” – the 
AAPC?
“Deliberate under coding is, in reality, “making a 
false statement” about the services provided, 
and is ultimately a “misrepresentation” of the 
facts. The fact sheet gives an example of fraud 
as “knowingly billing for services that were not 
furnished,” which would apply if services are 
purposely under coded.”

• *AAPC Knowledge Center April 4, 2004 Article
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“Coders Need Insurance/Risk 
Jail!”
• Insidious. 
• Hard to disprove, but empirical 

evidence is strong.
• Understand how indemnification 

works.
• Consider an indemnification policy.
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That Employee Certification...
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Suspicious Specialty Society
• AANS: To qualify for “partial” removal, at 

least 1/3 of the body must be removed.
• In conferences, they suggest that billing 

when less than 1/3 is removed is fraud.
• The doctor bills for a removal if 20% of the 

vertebrae is removed.

© 2020 Fredrikson & Byron, P.A.39



What is the Authority?

• Who decides coding principles?
• Does the payor matter?
• How much deference is the specialty 

society entitled to?
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What is a Corpectomy?

• Code 63081: Vertebral corpectomy 
(vertebral body resection), partial or 
complete, anterior approach with 
decompression of spinal cord and/or 
nerve root(s); cervical, single 
segment.
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Unreviewed Ultrasounds
• Allegations that an OB was allowing techs to review 

the ultrasound.
• Tech dictated a report. The physician was signing 

them, but generally the text of the report was unedited. 
Compliance was confident that the physician was only 
looking at some of the scans.

• Patients were waiting a few days to get the report from 
the physician.
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Consider the Code

• Ultrasound, pregnant uterus, real time 
with image documentation, fetal and 
maternal evaluation, first trimester(< 
14 weeks 0 days), transabdominal 
approach; single or first gestation.
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Relevant Rules?

• Medicare.
• Medicaid.
• Private payors.
• Licensure/scope of practice?
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Context Clues

• A physician has incredible RVUs.
• There are allegations that he isn’t 

seeing all of the patients.
• Patients are known to wait 3 hours for 

an appointment, clinics often run until 
7 pm, driving staff crazy. 
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Angsty Alliterative Auditor

• E&M reviews find missing 
documentation.

• The reviewer believes a refund is 
necessary.

• They threaten to call the OIG.
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Case of the Crazed Counselor

• Former prosecutor writes a letter 
explaining that crediting a physician for 
reading Holter monitor data violates 
Stark.

• The letter opens “you are committing 
fraud…”
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The LCD

• LCD bars physician with any financial 
relationship with a device company 
from ordering their device.

• Company wants to _______.
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The LCD

• LCD bars physician with any financial 
relationship with a device company 
from ordering their device.

• Company wants to _______.
– A) Comply.
– B) Defer.
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What Are Words For?

• Internal reviews, “audits,” and self-
examinations can bite.

• “The review found an overpayment of 
$11,436.”  

• “This service cannot be billed with 
code x.”
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Capsule Compensation 
Conundrum
• GI group credits physicians for GI 

track capsule endoscopy.
• They hear it is a DHS under Stark.
• Their lawyer says “no, it isn’t a DHS.”
• They tell the lawyer he is wrong.
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Capsule Compensation 
Conundrum
• List of DHS says!
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Capsule Compensation 
Conundrum: Statute Says…
(A) Clinical laboratory services.
(B) Physical therapy services.
(C) Occupational therapy services.
(D) Radiology services, including magnetic resonance imaging, computerized axial tomography, and 
ultrasound services.
(E) Radiation therapy services and supplies.
(F) Durable medical equipment and supplies.
(G) Parenteral and enteral nutrients, equipment, and supplies.
(H) Prosthetics, orthotics, and prosthetic devices and supplies.
(I) Home health services.
(J) Outpatient prescription drugs.
(K) Inpatient and outpatient hospital services.
(L) Outpatient speech-language pathology services.

SSA §1877(h)(6)
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How Do You Know When 
You’re Done?
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Sneaky Sleep Study 
Regulation 
• (f) Payment prohibition. No Medicare payment will 

be made to the supplier of a CPAP device if that 
supplier, or its affiliate, is directly or indirectly the 
provider of the sleep test used to diagnose the 
beneficiary with obstructive sleep apnea. This 
prohibition does not apply if the sleep test is an 
attended facility-based polysomnogram.

• 42 CFR§424.57
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Take Me Home

• Read carefully.
• Determine validity:

– Is it in a binding document?
– Check the dates.
– Climb the ladder.
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Presenter
David Glaser
612.492.7143
dglaser@fredlaw.com
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