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DISSENTERS RIGHTSIN MINNESOTA
STATUTORY DEVELOPMENTSAND VALUATION ISSUES

l. HISTORY AND PURPOSE OF DISSENTERS RIGHTSSTATUTES

At common law, merger and other fundamenta corporate transactions required unanimous
shareholder consent. This created atyranny of the minority because a single shareholder owning one
share could block amagjor transaction such as an acquisition or amerger that was in the best interests of
the corporation.

In response to this problem, state legidatures began passing satutes that would engble
corporations to engage in mgjor transactions based on smple mgjority vote. InVodler v. Nelston
Warehouse Co., 311 U.S. 531, 536 n.6 (1941), the United State Supreme Court characterized the
baancing act that state legidatures eventudly achieved:

To meet the Stuation, legidatures authorized the making of changes by mgority
vote. This, however, opened the door to victimization of the minority. To solve
the dilemma, atutes permitting a dissenting minority to recover the appraised
vaue of its shares, were widely adopted.

The legidatures diminated a shareholder’ s right to veto fundamental corporate changes. In its place, the
legidatures gave dissenting shareholders the right to receive a cash payment for the “fair valug’ of their
stock.

. MINNESOTA'SDISSENTERS RIGHTS STATUTES (See Appendix A)

A. Chapter 302A

Mogt dissenters' rights proceedings will be governed by Chapter 302A of the Minnesota
Statutes. There are, however, aso separate dissenters' rights statutesin Chapter 49 for Banks and
Chapter 300 for certain Corporate Consolidations.

The Minnesota Chapter 302A corporate dissenters rights statutes are based on Sections 80
and 81 of the Modedl Business Corporation Act. Assuch, Minn. Stat. 88 302A.471-.473 arefairly
amilar to dissenters' rights statutes in other states. The statutes put most of the procedura burdens on
the corporation on the theory that the corporation gained from the imination of the minority
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shareholders veto power. A copy of Minn. Stat. 88 302A.471-.473 (West Desk Book 2002-2003)
and accompanying Reporter’ s Notes is set forth in Appendix A.

1. Triggering Chapter 302A Dissenters Rights

Minn. Stat. 8 302A.471, subd. 1 lists the following corporate actions that trigger dissenters
rights

a certain material amendments of the articles of incorporation affecting
rights or preferences of the shareholder;

b. asae, lease, trander, or other disposition of subgtantidly al of the
corporate assets other than in the usua course of business,

C. amerger;
d. an exchange of shares with an acquiring corporation; or

e any other corporate action by shareholder vote where dissenters are
entitled to payment for their shares.

See dso Minn. Stat. § 302A.621, subd. 6 (Specifying circumstances under which dissenters' rights are
triggered in amerger of subsidiary); § 302A.601, subd. 4 (dissenters rights for shareholders of
corporation involved in amerger or exchange with adomestic limited liability company Chapter 322B);
and 8 302A.651 (foreign corporation surviving merger must agree to be served in Minnesotain a
dissenters' rights case and must agree to pay dissenters promptly).

The only published Minnesota case that discusses what actions trigger dissenters' rights held
that the gatutory list of triggering actions includes amendments to articles and bylaws that eiminated a
shareholder’ s right to veto the eection or gppointment of directors or officersin a closdy-held
corporation. Whetstone v. Hossfeld Mfg. Co., 457 N.W.2d 380 (Minn. 1990). The court noted that
minority investorsin closay held corporations frequently ingst on such protections a the time the
corporation isformed. Id. at 382.

In an unpublished opinion, Bowman v. MWCG Export Co., 1991 WL 30342 (Minn. Ct.
App.), the Court of Appeds held that an invaid corporate action does not trigger dissenters’ rights.
Interestingly, the corporate action was deemed invalid because notice of dissenters' rights had not been
given.

Occasiondly the corporation and one or more shareholders may disagree as to whether a
corporate action triggers dissenters' rights. In that event, the shareholders may bring an action

Dissenters’ Rightsin Minnesota
Statutory Developments and Valuation Issues
November 2002



requesting the court to order the corporation to offer dissenters rights. Thiswas done in both
Whetstone, supra, and Foy v. Klapmeier, 1993 WL 246127 (D. Minn.), modified, 992 F.2d 774 (8th

Cir. 1993). The corporation may have to pay the successful shareholder’ s attorneys fees and costs
under Minn. Stat. 8 302A.467 (court may award expenses, including attorneys fees and disbursements
to shareholder who proves that corporation has violated Chapter 302A).

2. Procedure for Exercisng Dissenters  Rights

Minn. Stat. 8 302A.473 specifies the following procedures for asserting dissenters rights.

a Corporation’ sfirst notice to al shareholders. The notice of the
shareholder meeting must inform each shareholder of the right to dissent from the
proposed corporate action. A copy of the dissenters' rights Satutes and a summary of
the procedure under those sections must dso beincluded. Minn. Stat. § 302A.473,
subd. 2.

b. Dissenters mugt notify corporation of intent to dissent. In order to
preserve ther dissenters’ rights, shareholders must file with the corporation in advance
of the vote “awritten notice of intent to demand the fair value of the shares’ and must
not vote their sharesin favor of the proposed action. Minn. Stat. § 302A.473, subd. 3.

C. Corporation’s second notice. After the vote, the dissenter is entitled to
another notice from the corporation describing the procedures for depositing the shares
with the corporation and receiving payment for those shares. Minn. Stat. § 302A.473,
subd. 4.

d. Dissenter demands payment and deposits share certificates with
corporation. Within 30 days after receiving the notice, the dissenter must demand
payment and deposit certificated shares with the corporation. Minn. Stat. 8 302A.473,
subd. 4(b).

e Corporation pays its edimate of fair vaue. The corporation must remit
“the amount the corporation estimates to be the fair value of the shares, plus interet”
accompanied by certain financid information, the basis for the corporation’ s estimate of
far vaue, and a description of the procedures for demanding supplementa payment.
Minn. Stat. 8 302A.473, subd. 5.

f. Dissenter demands supplementa payment. The dissenter then has 30
daysto notify the corporation of hisor her estimate of the fair vaue of the shares and
demand the difference. Minn. Stat. § 302A.473, subd. 6.
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o] Corporation pays or files petition Upon receipt of the dissenter’s
demand, the corporation has 60 days either to pay the amount demanded (or settle the
metter for alesser amount) or file a petition in court to obtain ajudicid determination of
the fair value of the shares. If the corporation does not act within the 60 day period, it
isliable for the demanded amount. Minn. Stat. 8 302A.473, subd. 7.

In determining whether parties have complied with these procedures, Minnesota courts have
required only subgtantial compliance. See, e.g., Olson v. Tufford, 392 N.W.2d 281, 283-85 (Minn.
Ct. App. 1986) (overly long and complicated description of procedures substantialy complied with
gtatutory requirement; sending tax return instead of balance sheet and income statement did not
subgtantialy comply; dissenter’s 16-day late demand for supplementa payment substantidly complied
with time requirement). In some other jurisdictions, the requirements are more strictly enforced. See,
e.g., Raab v. Villager Indudtries, Inc., 355 A.2d 888 (Dél. 1976) (shareholder lost dissenters’ rights for
failing to have wife, asjoint tenant owner of shares, sgn demand for payment); McGowan v. Grand
Idand Transt Corp., 80 A.D.2d 731, 437 N.Y.S.2d 158 (1981) (shareholder lost dissenters' rights
because demand for payment was 8 days late). But see Hunter v. Vercdloti, 649 N.E.2d. 557 (1ll. Ct.
App. 1995) (dissenter did not tender her shares until after court proceedings began, but was alowed to
tender them late and receive corporation’ s estimated va ue therefor, while court determined “fair
vaue’).

3. Section 302A.751 - Fair Vdue Determinations

Adde from section 302A.471'slis of triggering transactions, an “gppraisd” action may aso
occur under section 302A.751, subd. 2, which authorizes a buy-out of one shareholder by another
shareholder or the corporation. Under this provision, the court must determine the “fair vaue’ of the
sling shareholder’ s shares using the vauation procedures set forth in the dissenters' rights Satute.
Zenanko v. Vukeich, 1991 WL 6379 (Minn. Ct. App.) (shares had fair value of zero).

However, the vauation date set forth in 302A.751 is different from that stated in 302A.473.
The valuation date under 302A.751 is “the date of the commencement of the action or as of another
date found equitable by the Court.” Minn. Stat. 8 392A.751, subd. 2. Thistiming difference can have
asggnificant impact on the value of the shares gppraised. See, eq., Diebold v. Diebold, 1997 WL
309366 (Minn. Ct. App. 1997) (unpublished opinion). In deciding whether to authorize a buy-out, a
court is directed under section 302A.751, subd. 3ato consider any buy-sdll agreementsthat may exist
among the shareholders as presumptively reflecting “the parties reasonable expectations concerning
meatters dedt with in the agreements.” The question arises, however, whether a price formulain a buy-
sl agreement is therefore binding on the court once it determines that a buy-out is appropriate.
Compare Pedro v. Pedro, 463 N.W.2d 285 (Minn. Ct. App. 1990) (before subd. 3awas amended in
199 to include language concerning buy-sell agreements, court grants minority shareholder recovery in
excess of that provided in buy-sdl agreement) with Perry v. Perry, 1995 WL 550902 (Minn. Ct. App.)
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(athough minority shareholder aleged fraud and unfairness, court holds thet heis limited to price set
forth in buy-sdl agreement).

4. Changes to the Modd Business Corporation Act Appraisal Rights

In 1999, the Committee on Corporation Laws of the Section of Business Law made significant
changesto the Modd Business Corporation Act (“MBCA”) Chapter 13 dissenter’ s rights provisions
including, changing thetitle of Chapter 13 to “Appraisd Rights” The most sgnificant changes are
summarized below:

a) The new definition of “fair value’ directs courts to use gppraisd methods
cons stent with evolving economic concepts, ating that courts are to use * customary and
current vauation concepts and techniques generdly employed for amilar businessesin the
context of the transaction requiring the gppraisal.” The previous definition was regarding
appraisal methodology. 3 MBCA § 13.01 (3 Ed. 1998/99 Supp.).

b) The new definition of “fair vaue’ specifies that discounts for lack of
marketability or minority status are not to be taken in the valuation process. 1d.

) Elimination of appraisa rights where there is public market for the shares and
the shareholders are likely to receive fair value when they sdll their shares in the market after
announcement of an appraisa-triggering transaction (called the Market Exception To Appraisa
Rightsin the MBCA comments). The theory behind this change is that where an efficient
market exigts, the market price will adequatdly gpproximate the “fair vaue’ of the shares.
Therefore, no appraisa is necessary. See 3 MBCA § 13.01 Officid Comment 1; 8 13.02(b)
and Officid Comment 2 (3 Ed. 1998/99 Supp.).

d) Safe harbor from proposed market exception to gppraisa rights in specified
conflict transactions involving controlling shareholders or senior executives or directors.
Because controlling shareholders, senior executives, or directors have the ability to affect the
market price of a company’s stock, atransaction giving rise to gppraisa rights will not be
subject to the proposed market exception rule unless certain procedura standards are met. 1d.
and § 13.02(b) and Official Comment 3 (3 Ed. 1998/99 Supp.).

e) Corporations may diminate or limit gppraisa rights for holders of preferred
shares. They may do so viather Articles of Incorporation. Thereis a one-year waiting period
with respect to already-outstanding shares at the time an aready-existing corporation chooses
to so amend its Articles. 3 MBCA § 13.02(c) and Officiad Comment 4 (3" Ed. 1998/99

Supp.).
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f) The section dedling with exclusgivity of the gppraisal remedy is darified to reflect
that appraisal is not the exclusive remedy when the corporate action “was procured as a result
of fraud or materid misrepresentation” or when it was not properly effected under the corporate
laws, articles, bylaws, or board resolution authorizing the corporate action. 3 MBCA §
13.02(d) and Officia Comment 5 (3 Ed. 1998/99 Supp.).

0 Once a shareholder decides to exercise the gppraisal rights and deposits her or
his shares with the company, the shareholder ceases to be a shareholder and loses dl rights as
such unless she or he withdraws from the appraisal process by a specified deadline. 3 MBCA
§ 13.23(b) and Officid Comment (3 Ed. 1998/99 Supp.).

h) The proposed changes specificdly state that thereisno right to ajury trid. 3
MBCA § 13.30(d) and Officia Comment (3 Ed. 1998/99 Supp.).

B. Chapter 300 Consolidations

The dissenter’ s rights provisons of Chapter 300 gpply only to consolidation of afew generd
bus ness corporations formed prior 1933. Although Chapter 300 isthe principa body of law applicable
to state chartered banks, trust companies, and insurance companies, the consolidation provisions of
Chapter 300 giving rise to dissenter’ srights, i.e. Minn. Stat. 8 300.14, specificaly does not apply to
these types of corporations. A corporate shareholder who objects to a proposed consolidation must
vote againg the consolidation and object to it in writing a or before the time the consolidation vote is
taken. Minn. Stat. 8 300.16, subd. 1. If the shareholder has no voting rights she must demand in
writing that the consolidated corporation pay the “fair cash value” of her or hisstock. 1d. Oncethe
written demand is made, the shareholder ceases to be a shareholder and has no rights with respect to
the stock, except the right to receive payment for it. Minn. Stat. 8 300.16, subd. 3. If the parties
cannot agree to the fair cash vaue, elther can petition the District Court to gppoint three appraisers who
determine the vaue as of the day before the consolidation vote was taken. Either party then has ten
daysto object to the gppraisers determination and obtain abench trid. The cost of the gppraisersis
shared 50-50 between the corporation and objecting shareholder unless the corporation offered |ess
than the amount determined by the gppraisers. In that situation, the court may shift the costs and
attorneys fees entirely onto the corporation. It isimportant to note that if either party intends to gpped
the resulting court judgment, they have only ten days after the entry of the judgment to appeal.
Minn. Stat. 8 300.16, subd. 2.
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C. Chapter 49 Dissenters Rights

Under Chapter 49, shareholdersin the state- chartered banks have somewnhat different
dissenters rights. When two or more state-chartered banks merge or consolidate, the dissenters' rights
are governed by Minn. Stat. 8 49.41. When a state-chartered bank becomes a nationa banking
association through merger, consolidation, or conversion, the dissenters’ rights are governed by Minn.
Stat. § 49.43.

1 State Bank-State Bank, Minn. Stat. 8 49.41: Within 20 days after the shareholder
meeting a which the merger/consolidation is voted upon takes place, any shareholder who voted againgt
the corporate action may object thereto and demand payment for their stock. Then, within 60 days
after the merger/consolidation becomes effective, the shareholder may apply to the Didtrict Court for the
appointment of three gppraisers who will determine the “ value” of the stock. The gppraisers then
make and certify awritten estimate of the vaue of the stock “ at the time of the appraisal.” The
satute does not, however, define the “time of the gppraisal.” Once the bank pays the appraised
amount, the dissenters cease to be shareholders. The cost of the gppraisersis split 50-50 between the
bank and the dissenters.

2. State Bank Becomes Nationd Banking Association, Minn. Stat. 8§ 49.43: Shareholders
in state- chartered banks which become nationa banking associations, ether through conversion, merger
or consolidation, who vote againgt the corporate action, may either following the state remedy provided
in Minn. Stat. § 49.43 or “any rights given by applicable law of the United States” Under the date-law
scheme, the shareholders may object to the corporate action within 20 days after the vote, and demand
payment for their shares. The demand is made for the par value or book vaue of the stock—whichever
isgreater. If the bank does not pay the demanded amount, the shareholder may, within 60 days, apply
to the Didtrict Court for the appointment of three gppraisers. The appraisers determine the “ value” of
the shareholder’ s stock “ at the time of the appraisal.” The Satute does not, however, define the
“time of the appraisal.” After the bank makes payment, the dissenter ceasesto be ashareholder. The
bank and dissenters salit the cost of the appraisers 50-50.
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D. Federal Bank Dissenters’ Rights

When nationd banks merge or consolidate, or when nationd and state banks merge or
consolidate into anaiona bank, dissenters rightsarise. See 12 U.S.C. 88 215 and 215a. Both the
dissenters and the surviving entity select an appraiser. The two gppraisers then sdect athird. The
resulting three-person panel then determinesthe” value” of the dissenter’ s shares by mgjority-vote. If
the dissenter disagrees with the pandl’ s gppraisd, or if ether party fails to gppoint an gppraiser to
participate in the gppraisal committee, the dissenters may request that the Office of the Compitroller of
Currency (*OCC”) re-agppraise or gppraise the value of the shares. 12 U.S.C. 88 215(c)
(consolidation) and 215a(c) (merger). The OCC gppraisa is“fina and binding.” 12 U.S.C. 88 215(d)
and 215a(d).

The statutes do not explicitly provide for court review of OCC vauations, but courts have
unanimoudy concluded that review is availablein U.S. Didrict Courts under the Adminigtretive
Procedure Act. Although the OCC gppraisd is appedable, the chances of overturning an undesirable
gopraisal are dim, as the standard of review is “arbitrary and capricious.”

The OCC has broad discretion in determining “vaue,” asthe term is not defined in the Statute.
The OCC has stled into a basic formulathat it gppliesto each case. Thisformulais essentialy a
weighted average of three vauation methods, minus a discount for lack of marketability of the stock in
appropriate cases. The three methods evauated are: market vaue, investment value, and book vaue.
Unless there is amarket maker for the stock or the stock is publicly traded, the OCC will not consider
the market method. Therefore, in most cases submitted to the OCC the market value factor receives
0% weight in the fina vaue cdculation. For the investment value, the OCC picks a peer group of
banks with reedily available earnings data devel ops an earnings multiple therefrom, and gpplies the
multiple to the bank stock in question. This method receives a 75% weight (where there is no public
market for the stock) in the find caculaion. For the book vaue method, the OCC andyzes the market
price to book vaue ratio for the peer group banks and applies aratio to the book value for the bank
gtock in question. This method receives a 25% weight (where there is no public market for the stock) in
the find vaue cdculation. Findly, the OCC applies a 15% lack of marketability discount where thereis
no market maker or public market for the slock. Thus, the OCC's most current vauation formula for
non-publicly traded bank stock is:

Investment Vaue x 75%
+ Adjusted Book Vdue x 25%
- 15% Marketability Discount

[11.  PRELIMINARY LITIGATION ISSUES

A. Juridiction and Venue
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The 302A petition must be filed in the county in which the “registered office’ of the corporation
islocated. Minn. Stat. 8 302A.473, subd. 7. If the surviving corporation is aforeign corporation, the
petition isfiled in the county of the last registered office of the nonsurviving entity. 1d. However, ina
case in which the petitioner failed to file in the proper county, Judge Danielson ruled that thiswas a
venueissue, not ajurisdictiond defect. See Whetstone v. Hossfeld Manufacturing Co., No. 88-16380
(4th Jud. Digt. Mar. 13, 1991). Under Chapter 49, the application to the didtrict court must befiled in
the county of the “principa place of business’ of the surviving corporation. Minn. Stat. 88 49.41 and
49.43. Under Chapter 300, the petition isfiled with the district court in the county where the “principa
office’ of the consolidated company islocated. Minn. Stat. 8 300.16, subd. 2.

One interesting question that arises early on in Chapter 302A cases is whether the petition can
be filed in or removed to federd court, assuming diversity jurisdiction is otherwise present. Thisissue
arises because the satute specifies the county in which the petition must be filed and satesthat “[t]he
jurisdiction of the court is plenary and exclusve” Minn. Stat. § 302A.473, subd. 7. No Minnesota
case has pecificaly addressed thisissue. Indeed, Chapter 302A dissenters casesin Minnesota and
other gtates with smilar Satutes have been filed in (or removed to) and decided in federa court without
any apparent jurisdictiond chalenge. E.g., Foy v. Klapmeier, 992 F.2d 774 (8th Cir. 1993); Multitex
Corporation of Americav. Dickinson, 683 F.2d 1325 (11th Cir. 1982); Hunter v. Mitek Indus,, Inc.,
721 F. Supp. 1102 (E.D. Mo. 1989); Perlman v. Permonite Manufacturing Co., 568 F. Supp. 222
(N.D. Ind. 1983).

B. Parties

Under Chapter 302A, the corporation must name in the petition al shareholders who have
properly exercised their dissenters rights. What if the corporation and the shareholder disagree over
whether the shareholder has jumped through al of the hoops necessary to exercise dissenters' rights?
Caution dictates that the corporation include that shareholder in the petition and then ask the court to
determine that the shareholder is not entitled to be adissenter. Otherwise, if acourt later determines
that the corporation should have included that shareholder in the petition, the court could find that the
gtatute requires the corporation to pay the omitted shareholder the amount demanded by the
shareholder even if it exceedsthe fair value as determined by the court.

Conversdly, under Chapter 49, it is the dissenters who must initiate the Digtrict Court
proceeding and ask the judge to appoint the three appraisers. Chapter 300, on the other hand, allows
either the corporation or the dissenting shareholders to initiate the Digtrict Court proceedings and ask
the Court to gppoint the appraisal panel.

C. Rules of Procedure

The legidature amended Minn. Stat. 8 302A.473, subd. 7 in 1993 to provide that a corporation
must serve asummons and a copy of its petition on dl dissenters as set forth in the rules of civil
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procedure and that nonresident dissenters may be served by registered or certified mail, or by
publication. The amendment aso provides that, except as otherwise set forth in the statute, the rules of
civil procedure apply to dissenters rights proceedings. This resolved confusion that existed under the
old statute regarding procedures for commencing the action and service of process.

The other statutes do not mention service or the rules of procedure. However, the Bank
statutes appear to leave the procedure for the appraisa itsdlf to the sound discretion of the trid court.
See Minn. Stat. 88 49.41 and 49.43.

D. Neutral Appraiser or Battle of Experts?

The Chapter 302A dissenters' rights statute provides the court with the option of gppointing
gppraisers, with powers specified by the court, “to receive evidence on and recommend the amount of
thefar value of the shares” In this respect, the statute provides a procedure smilar to that in the
eminent domain statute where court- gppointed commissioners conduct hearings and determine the fair
market value of the property in condemnation. Unlike the eminent domain statute, the corporate Satute
expressly makes the court-appointed appraisers an optional procedure. As set forth in the Reporter’s
notesto Minn. Stat. 8 302A.473, subd. 7, “[b]ecause of the highly technical nature of valuation
proceedings, the court may, for adl intents and purposes, permit [the court- appointed appraisers] to find
thefair vaue of the shares” Mogt of the cases litigated so far in Minnesota have not used this
procedure. Instead, the parties have presented their evidence directly to the court rather than to court-
appointed appraisers.

However, in Schaub v. Kortgard, 372 N.W.2d 427 (Minn. Ct. App. 1985), also a section
302A.751 buy-out proceeding, the trid court appointed an independent appraiser and adopted the
gppraiser’ s determination of fair value, which depended in part on the appraiser’ s treetment of a
shareholder’ sloan as equity. On appedl, the Court of Appedls held that the trid court may not adopt
the gppraiser’ s vauation, which is only a recommendation, without making gppropriate findings. The
court did hold that it could be within atrid court’ s equitable discretion to treet aloan as acapitd
contribution. See aso Zenanko v. Vukelich, 1991 WL 6379 (Minn. Ct. App.) (statute does not
actually authorize a delegation of the court’s equitable powers to the appraiser).

In Foy v. Klapmeier, 1993 WL 246127 (D. Minn. 1992), modified, 992 F.2d 774 (8th Cir.
1993), Judge Alsop appointed an independent appraiser and the parties also presented their own
experts.

Under Chapters 49 and 300, the statute envisons an entirely different proceeding. There, the
datutes explicitly delegate the vauation to the court-appointed appraisers. Nevertheless, if the Court
alows the parties to present expert testimony to the appraisa pand (a procedure which could be quite
expendve to the parties since they will ultimately pay the gppraisa pane too), the proceeding before the
appraisers could become a battle of the parties’ experts seeking to persuade the neutrals.
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E. Jury Trial?

Unlike the eminent domain statute, the Chapter 302A statute does not expressly accord the
patiesaright toajury trid. Although “far value’ cases have been tried with and without juriesin
Minnesota, the Minnesota Court of Appedls has ruled that ajury trid is not available as a matter of right
because adissenters rights case is a specid statutory proceeding akin to a case in equity. American
Sharecom, Inc. v. LDB Internationa Corporation, 1995 WL 32150 (Minn. Ct. App.) pet. for review
denied (August 3, 1995). The parties and the court may agree to employ ajury either asahbinding or
advisory fact-finder. Cf. Pedro v. Pedro, 463 N.W.2d 285 (Minn. Ct. App. 1990), pet. for review
denied (January 24, 1991) (where parties had not agreed to the use of ajury in a section 302A.751
case, trid court could use jury’ s decision as advisory only).

Chapter 49 and 300 appraisals, being determined by court-appointed appraisers, clearly do not
anticipate aright to ajury trid. Moreover, Chapter 49 does not even envision aright of gpped to the
Digtrict Court of the appraisers decison. Conversely, Chapter 300 gives both parties aright to apped
the appraisers vauation within 10 days after it isfiled in court. Minn. Stat. 8 300.16, subd. 2. “If an
objection isfiled, it must be tried summarily by the court and judgment rendered onit.” Id. Thus it
appears that court review of the Chapter 300 appraisers vauation does not accord either party aright
toajury trid.

F. IsaDissenters RightsAction a Shareholder’s Exclusive Remedy?

Only Chapter 302A explicitly addressesthisissue. Minn. Stat. 8 302A.471, subd. 4, provides
that shareholders who exercise thelr dissenters rights “do not have aright at law or in equity to have a
corporate action...set aside or rescinded except when the corporate action is fraudulent with regard to
the complaining shareholder or the corporation.” Thus, the triggering of dissenter’ s rights forecloses
other shareholder claims on the essentid fairness of the triggering transaction. Sifferle v. Micom Corp.,
384 N.W.2d 503 (Minn. Ct. App. 1986). In Sffele, the court held that, unless the subject transaction
was fraudulent, a dissenter’ s sole remedy is under the dissenters’ rights statutes. 1d. at 506-07. The
court ruled that squeezing out minority shareholdersin a public corporation in order to take the
company “private’ was permitted because the statute specifically states that no business purpose is
required for such amerger. Minn. Stat. 8 302A.601, subd. 1. Thus, a squeeze-out merger isnot a
breach of the mgority shareholder’ sfiduciary duty so asto trigger the “fraud” exception to the atutory
bar againgt attack of the underlying corporate transaction. Minn. Stat. 8 302A.471, subd. 4
(transaction triggering dissenters' rights may not be set asde or rescinded unless fraudulent). See dso
Broin v. Nationd Computer Systems, Inc., 1991 WL 204460 (Minn. Ct. App.) (dissenters rightsis
sole remedy unless merger accomplished by deception, illegdlity, or abreach of fiduciary duty); Popp
Tecom v. American Sharecom, Inc., 210 F.3d 928, 935-36 (8" Cir. 2000) (shareholder may sugtain
fraud action separate from vauation proceeding where fraud aleged went to underlying vaidity of
Sueeze- out merge).
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Onetrid court has ruled that a dissenter who has been served with a petition under Minn. Stat.
8 302A.473, subd. 7 may not bring a counterclaim attacking the terms of the underlying triggering
transaction. American Sharecom, Inc. v. LDB International Corporation, No. 92-17922 (4th Jud. Dist.
Minn. Feb. 24, 1993) (counterclaim aleging unfair degling among corporate insiders dismissed without
prejudice so that respondents could bring a separate action at law).

G. IsaWaiver of Dissenters RightsValid?

No American case discusses whether a corporation’s articles of incorporation may exclude
dissenters rights. Indl likdihood, any such provisonswould be invaid. Asone commentator wrote
on thisissue 60 years ago, it “would be an idle gesture to confer aright which can be rendered nugatory
by the same group against whose actions it was designed to protect the minority.” Levy, Rights of
Dissenting Shareholdersto Appraisal and Payment, 15 Corndll L. Q. 420, 430 (1930). In addition,
severd English cases hold that any attempt to limit dissenters' rightsin a corporation’s charter
documents s ineffective and unenforcesble. See Bisgood v. Henderson's Transvaa Edtates, Ltd.,
[1908] 1 Ch. 743; Paynev. The Cork Co., [1900] 1 Ch. 308.

H. Valuation Date

A key issueisthe date of vauation. The Chapter 302A datute is explicit -- theinquiry iswhat
was the fair vaue “immediately before the effective date of the corporate action” that triggers dissenters
rights. Minn. Stat. 8 302A.473, subd. 1(c). According to the Reporter’s Notes, thisis consstent with
the statutory scheme to preserve the dissenters shareholder rights until the effective date of the
corporate action. Because the term “date” does not necessarily refer to aday but may refer to atime or
hour (according to the dictionary definition), the valuation date is either amoment before the effective
time of the merger or the day before, a digtinction without a difference in most cases. Note that this
vauation date automaticaly requires the corporation to update its gppraisa because its earlier estimates
of fair vaue required to be sent to the shareholder in advance may be different from its vauation
“immediately before the effective date.”

The Chapter 300 statute clears up this ambiguity, Sating that the vauation dateis “the day
before the consolidation vote was taken.” Minn. Stat. § 300.16, subd. 1. Conversely, the banking
datutes are quite vague as to the vauation date, Sating only that the court- appointed gppraisers shall
“edimate the vaue of the stock at the time of the appraisa.” Minn. Stat. 88 49.41 and 49.43. Thus, it
isunclear if they mean the date the court- gppointed appraisers write their report, a date chosen by the
gppraisers, or adate consstent with either a Chapter 302A valuation or a Chapter 300 vauation.

A more interesting issue is whether the corporate action itsdlf, including any vauation inherent
therein, isadmissble on the vauation issue. This has ramifications that are not immediately gpparent. If
the fact of the squeeze-out merger is admissble, then it is difficult to argue that a marketability discount
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is gpplicable. The squeeze-out merger creates the market for the stock -- it isaforced purchase. See
discusson of discountsin Part VI below.

l. How Are Unexercised Optionsto Be Treated in the Valuation?

Inadissenters rights case, the court essentialy performs an exercisein long divison. The court
determines the vadue of the whole corporation (the numerator in the division problem) and then divides
that “enterprise vaue’ by the number of shares outstanding at the time of the act that gave rise to the
dissenters rights (the denominator). This givesthe court aper share vaue of the corporation. If the
mgority shareholders own unexercised, in-the-money (the exercise price isless than the market price)
options, a question arises as to whether those options should be counted.

None of the dissenters’ rights statutes refer to options. The Chapter 49 Bank dissenter statutes
and the Chapter 300 statute require a valuation of the dissenter’s or shareholder’s “stock.” They offer
no guiddines on how to caculate the vaue of those specific shares. Chapter 302A calls for vauation of
the shares of a corporation “immediately before the effective date of the corporate action . . .” that gave
rise to the dissenters rights. The definitions section of Chapter 302A defines share as “one of the units,
however designated, into which the shareholders proprietary interestsin a corporation are divided.”
Minn. Stat. 8 302A.011, subd. 28. Chapter 302A a0 gives no guidance asto how the fair value
should actudly be calculated.

While the Minnesota Satutes are Slent on the issue, many appraisers -- particularly accountants
mindful of the GAAP requirement to include such options when caculating earnings per share on afully
diluted basis -- will argue that unexercised, in-the-money options should be counted in caculaing fair
vaue of adissenter’s shares. Only one Minnesota case has addressed this issue, and there the court
ruled that unexercised options of ingders need not be included in determining the vaue of a dissenter’s
shares when evidence of the vaue of the options was wholly speculative. American Sharecom, Inc. v.
LDB International Corporation, 1995 WL 321540 (Minn. Ct. App.) pet. for review denied (August 3,
1995). Inthat case, the indderstried to treat the options asif they had been exercised but they faled to
include in their valuation of the company either the exercise price for the shares or the company’ s tax
benefit from deducting the spread, which is consdered compensation and therefore deductible for tax
purposes. Indeed, both thetria court and the Court of Apped's determined that the insiders could not
have afforded to exercise the options.

The only case outside of Minnesota to have addressed thisissue is Lichtman v. Recognition
Equipment, Inc., 295 A.2d 771 (Dd. Ch. 1972). Inthat case, a dissenting shareholder sued to recover
the value of his unexercised stock options that were being lost in the merger to which he had dissented.
The court ruled that such options would not be counted. The court reasoned that “[t]he right to
goprasa is purely statutory” and that such aright is“limited to stockholders of the merged corporation.”
Id. a 772. The court then concluded that “[t]he sole issue raised by a petition for appraisal is vaue of
the defendant’ s stock.” 1d. (emphasis added); see dso Gamblev. Penn Vdley Crude Qil Corp., 34
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Ddl. Ch. 359, 364, 104 A.2d 257, 260 (1954) (until options are exercised, status of option holder is
not comparable to that of shareholder).

J. Interest on the Award

To compensate for the delay between loss of his or her stock and the ultimate judiciad resolution
of “far value,” a Chapter 302A dissenter is entitled to interest on any award beginning five days after
the effective date of the corporate transaction that triggered the dissenters' rights. Minn. Stat. 8
302A.473, subds. 1(d) and 7. See American Sharecom, Inc. v. LDB International Corporation, 1995
WL 321540 (Minn. Ct. App.) pet. for review denied (August 3, 1995). The interest rate isthe pre-
and post-judgment interest rate set annualy under Minn. Stat. 8§ 549.09 (5% in 2000 and 6% in 2001).
The other dissenters' rights statutes do not mention interest.

V. THEDISSENTERS RIGHTSTRIAL

A. I ssuesto Be Determined by the Court or Appraisers

1. Has the dissenter met the procedurd requirements of the statute?

In a302A proceeding, the court must determine “whether the shareholder or shareholdersin
question have fully complied with the requirements of thissection.” Minn. Stat. 8 302A.473, subd. 7.
The other dissenters' rights statutes, which do not have the complex procedura requirements of
Chapter 302A, do not even mention theissue. In most cases, thisisnot anissue. If it is, the question
can be presented to the court through a motion for summary judgment or litigeted a the trid if afact
issueis present. Corporations should not expect to have much successin disqualifying those
shareholders who made clear their intention to dissent even if they did not follow the Satute precisdly.
Judicia leniency on procedurd issuesislikely, as exhibited by the Court of Appedls holding that a
dissenter’ s late notice “ subgtantialy complied” with the “directory time provisons’ of the satute where
the corporation’s mailing was deficient and the corporation suffered no prgudice. Olson v. Tufford,
392 N.W.2d 281, 284-85 (Minn. Ct. App. 1986) (Chapter 302A case).

2. What isthe “fair vaue’, “fair cash vaue’ or “vaug’ of the dissenter’ s shares?

CHAPTER 302A

“Fair vaue’ is defined by Chapter 302A as follows: “the value of the shares of the corporation
immediately before the effective date of the corporate action . . .” that gave rise to the dissenters' rights.
Minn. Stat. 8 302A.473, subd. 1.

Thisless-than-hepful definition has left much room for differences of opinion among appraisers
and courts. Appraisers generdly start their andysis with the familiar “willing buyer-willing sdler”
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definition of fair market vaue, but it is not controlling. In other Sates, the dissenters statutes sometimes
use the term “fair market vaue’ or “cash vaue,” though mogt refer to “fair vaue” Some cases have
drained to distinguish the two concepts, however, at least one law review article finds such efforts
pointless. Note, Valuation of Dissenters Stock Under Appraisal Statute, 79 Harv. L. Rev. 1453,
1456 n. 18 (1966) (the various terms are synonymous). Those cases that do pay atention to this
digtinction suggest that “fair value’ is abroader term that refersto the “intrindc value’ of sharesand is
not pegged to a“market” price. This concept, it issaid, isintended to address those corporations,
notably family-owned and other closely held corporations, that have no market for their shares. The
only other guidance on the “fair vaue’ issue provided by the statute is that the determination isto be
made by “taking into account any and al factors the court finds relevant, computed by any method or
combination of methods that the court, in its discretion, seesfit to use, whether or not used by the
corporation or by adissenter.” Minn. Stat. 8 302A.473, subd. 7. The Reporter’s Notes to subdivison
7 state:

The court has complete control of the proceedings and may use any vauation method
or combination of methods it sees fit, as long as the court finds the result to be the fair
vaue of the shares as of the effective date of the action. No method is recommended
because the different methods of measuring vaue (market, book, replacement,
capitdization of earnings, etc.) are neither right nor wrong, but merely appropriate in
different Stuations.

See Spinnaker Software Corp. v. Nicholson, 495 N.W.2d 441, 444 & n.1 (Minn. Ct. App. 1993)
(quoting statute and Reporter’s Notes). Thus, the results of nearly any recognized appraisal method
may be received in evidence. While there are only afew broad categories of vauation techniques, the
variaions within each of the mgor categories can be substantia, and application of these techniques
often leaves much to the individua judgment of the appraiser. Accordingly, the trid usudly ends up as
the classic battle of the vaduation experts, with the court retaining broad discretion to choose any
gppraisal method or combination of methods, whether or not used by any of the parties.

In the only dissenters' rights cases where valuation issues have been decided by Minnesota
appdlate courts, the tria court’s broad discretion was confirmed. In MT Propertiesv. CMC Red
Estate Corp., 481 N.W.2d 383, 387 n.8 (Minn. Ct. App. 1992), the Court of Appeals, quoting an
lowa case, stated that “ “fair value' [is] not susceptible of determination by precise mathematica
computation and no one formulaor figureisbinding or concdlusve” Similarly, in Spinnaker Software
Corp. v. Nicholson, No. CT 90-004311 (4th Jud. Dist. Minn. June 6, 1992), &f’d, 495 N.W.2d 441
(Minn. Ct. App. 1993), the Court of Appeas highlighted the broad discretion of thetrid court by citing
the statute and Reporter’ s Notes. Furthermore, the Spinnaker court rejected the notion that the
purchase price of a corporation is presumed to be itsfair value for purposes of determining the fair vaue
of adissenting shareholder’ s shares. 495 N.\W.2d at 444-45.
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These cases dso confirm that the purpose of a dissenters' rights proceeding is to vaue the
corporation as awhole rather than the individua shares of ashareholder. MT Properties, 481 N.W.2d
at 387 & n.3 (court required to vaue corporation as awhole rather than individua shares). Thisvaue
is often referred to as the “enterprise’ vaue. Foy v. Klapmeier, 1993 WL 246127 (D. Minn.),
modified, 992 F.2d 774 (8th Cir. 1993).

CHAPTER 49 (BANKS) AND CHAPTER 300

The bank dissenters' rights statutes do not define “value’ and no case-law interpreting the term
exids. See Minn. Stat. 88 49.41 and 49.43. Indeed, it is not even clear if the appraisers are or should
be given any guidance from the court as to how to cdculate “vaue’ of the dissenter’s “ stock.”

Likewise, Chapter 300 dso lacks a definition of “fair cash vadue.” Minn. Stat. § 300.16 gives
the court no guidance as to how it should calculate the fair cash vaue of the stock, and no case law.
That helps us to understand the term. The only case, dating back to 1932, discussing the dissenters
remedy is Patterson v. Shattuck Arizona Copper Co., 244 N.W. 281 (Minn. 1932). There, the court
amply sought to treat dissenters “fairly”, and fashioned reief that it thought was fair; the court did not
explain any principles of vauation to support its findings, and its reasoning is o old that the case is of
little or no use today.

B. Valuation Decisions

1 Nardini v. Nardini and Revenue Ruling 59-60.

In Minnesota, tria courts grappling with dissenters' cases have borrowed concepts established
in divorce cases to assst them in reaching their decisons. The most commonly cited caseis Nardini v.
Nardini, 414 N.W.2d 184 (Minn. 1987), in which the Minnesota Supreme Court stated:

There is, of course, no universd formula for determining the vaue of a closdy
held business. No matter how experienced and objective the appraiser, the va uation of
abusnessis an art, influenced by various subtle and subjective factors. . . . In any case
a sound vauation requires not only a condderation of al relevant facts but dso the
gpplication of common sense, sound and informed judgement, and reasonableness in the
process of “weighing those facts and determining their aggregete significance” 414
N.W.2d at 189-90 (quoting Rev. Rul. 59-60).

In Nardini, the court suggested that Rev. Rul. 59-60, a guide to the valuation of closdy-held
corporations in the etate and gift tax area, provides a helpful guide in resolving vauation disputes.
Whileacynica reading of this Revenue Ruling might be that it merely advises consderation of dl
relevant factors, itslisting of certain factors and the accompanying discussion of them do provide a

Dissenters’ Rightsin Minnesota
Statutory Developments and Valuation Issues
November 2002

16



helpful checklist for the organization and presentation of appraisa testimony. Asdescribed in Nardini,
the factors cited in Rev. Rul. 59-60 are asfollows:

1. The nature of the business and the history of the enterprise from its inception.
The economic outlook in generd and the condition and outlook of the specific
indudry in particular.

The book vaue of the stock and the financia condition of the business.

The earning capacity of the company.

The dividend- paying capecity.

Whether or not the enterprise has goodwill or other intangible vaue.

Saes of the stock and the Size of the block of the stock to be valued.

The market price of stocks of corporations engaged in the same or a

gmilar line of busness having their stocks traded in a free and open market.

N

N U AW

2. MT Propertiesv. CMC.

In the late 19th century, severd railroads formed a short-line railroad known as Minnesota
Trander. In 1987, four of Minnesota Transfer’ s five shareholders voted to merge that company with a
related company. The fifth shareholder, CMC Red Edtate Corporation (*CMC”), dissented from the
merger--which benefited the other shareholders but not itsdf--and sought the “fair vaue’ of its shares
under Minnesotal s 302A dissenters rights statutes. When the trid court granted a minority discount,
CMC agppeded. Inacaseof first impresson, MT Propertiesv. CMC Redl Estate Corp., 481 N.W.2d
383 (Minn. Ct. App. 1992), the Minnesota Court of Apped's held that minority discounts should not be
goplied in adissenters rights proceeding. After reviewing how courts in other jurisdictions had ruled on
the same issue, the court found that, if the Minnesota legidature had meant for such a discount to be
used, it would have explicitly provided for such adiscount in the satute. The court also determined that
the legidative intent behind the statute was to protect dissenting shareholders. Therefore, the court
prohibited the use of minority discountsin such cases.

3. Foy v. Klapmeer.

A bitter fight between aformer employee/shareholder and the former employer involved a
dissenters rights clam aswell asahost of other claims between the parties. Thetrid court disalowed
alack-of-marketability discount on the grounds that the statutory 302A dissenters’ rights remedy
created a market by requiring a purchase of shares. Foy v. Klapmeier, 1993 WL 246127, dip. op. a
19, 14 (D. Minn. Jan. 8, 1992). Thetria court, however, did grant aminority discount. Id. dip. op. at
18, 3. On gpped, the Eighth Circuit struck down the minority discount on the basis of the intervening
ruling by the Minnesota Court of Appeasin MT Properties, supra. Foy v. Klapmeier, 992 F.2d 774
(8th Cir. 1993).
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4. Spinnaker Software Corp. v. Nicholson

When two software corporations merged, a director and shareholder of the smdler publidly
traded corporation exercised his dissenter’ srights. Thetria court found that he was entitled to more
than twice what he had been paid for his common shares and nearly twice what he had been paid for his
preferred shares even though the merger price had been based on arm’ s length negotiation.
Accordingly, the trid court awarded attorneys fees to the shareholder aswell. The company apped ed.
In Spinnaker Software Corp. v. Nicholson, 495 N.W.2d 441 (Minn. Ct. App. 1993), the court held
that the trid court was entitled to overlook the dlegedly arm’s length price where the per share price of
the merger was less than the actual market price ever was. The court aso ruled that the dissenter did
not need to show bad faith on the part of the company in order to collect atorneys fees. 1d. at 445-
46. The court dso held that the discrepancy between what the company had paid the shareholder and
what the trid court found the shareholder was due was sufficient to show that the company had “falled
to comply substantialy with” Section 302A.473. It therefore upheld the award of attorneys fees.

5. Pooley v. Mankato Iron & Metdl, Inc..

When two shareholders voted to remove the third shareholder as an officer and director of ther
corporation, the third shareholder brought suit under Minn. Stat. 8 302A.751 for conduct “unfairly
prgudicid” to aminority shareholder. Notwithstanding two physica assaults by the minority
shareholder during the course of his employment (one on a customer and one on ancther shareholder),
thetrid court found that the minority shareholder was entitled to a buy-out using “fair vaue’ as
determined under the dissenters' rights statute. Moreover, the trid court disallowed a minority discount
even though experts for both parties had applied a minority discount. In Pooley v. Mankato Iron &
Metd, Inc., 1994 WL 88912, 513 N.W.2d 834 (Minn. Ct. App. 1994), the court of apped s affirmed
the trid court and held that, under Minn. Stat. 8 302A.751, subd. 2, a court does not abuse its
discretion by not goplying aminority discount.

6. American Sharecom, Inc. v. LDB International Corporation

Minority shareholders dissented to a squeeze-out merger orchestrated by two insders who
owned only about 40% of the company but who also owned options that, if exercised, would have
given them over 80% of the company. The dissenters clamed that because the insders could never
have afforded to exercise the options unless the company was sold to athird party (the taxes accruing
upon exercise would have been millions of dollars), the options needed not be consdered in determining
the fair value of the dissenters shares. Thetria court agreed, and, in an unreported decision, the
Minnesota Court of Appeds affirmed. See American Sharecom, Inc. v. LDB Internationa
Corporation, 1995 WL 321540 (Minn. Ct. App.) pet. for review denied (August 3, 1995). The Court
of Appedsaso hdd that (1) thereisno right to ajury trid in dissenters rights actions; (2) attorneys
fees may be assessed if the corporation failsto “comply substantidly” with the statute; (3) thereis no
gatutory requirement that an award of attorneys fees be proportionate, only fair; and (4) attorneys
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fees generated while pursuing counterclams that were eventudly dismissed, were till recoverable. The
Court of Appeals aso noted that post-vauation dete evidence is generdly not admissible on the issue of
value.

7. Jundt Associates, Inc. v. Knappenberger.

When the 20% minority shareholder-employee of afinancid services S-Corporation, whose
80% majority shareholder was akey employee, disagreed over the role of the mgority shareholder’s
son in the business, the minority shareholder’ s employment was terminated and he was required to sdll
his shares back to the Company. The digtrict court refused to apply aminority discount, following the
directiveof MT Properties, supra. The court did, however apply a marketability discount of 20%. The
court, relying on empirica academic studies, noted that a 30% discount was the starting- point for
goplication of amarketability discount. In this case, because the stock not held by the minority
shareholder was controlled by one person, the mgjority shareholder could sell (and therewasadim
chance that he actudly would sdll) the Company, thus justifying only a 20% discount. Findly, the court
refused to apply akey person discount because the key person issuesin the case redly affected the
vaue of the company, not the shares. Therefore, it was more gppropriate to factor the impact of akey
person into the vauation of the company rather than taking a discount off a the end. Furthermore, the
court noted that it would have to guess at a proper discount percentage. See, Jundt Associates, Inc. v.
K nappenberger, Hennepin County Court File No. 95-1498, Findings of Fact, Conclusons of Law and
Order dated May 20, 1997 (unpublished opinion).

8. Advanced Communication Design, Inc. v. Follett

When he founded Advanced Communication Design, Inc. (*ACD”) in 1986, Scibora was the
sole shareholder, sole director, and president. In 1990, he added two vice presidents (Follett and
Stein) and let them each buy 1,500 shares of non+voting stock so that each had a one-third equity in the
Company. After Stein left and sold his stock back to ACD, Scibora s wife joined as the COO and
received 1,500 shares of restricted non-voting stock as compensation. Within the year, Follett was
demoted to manager of specid projects and had his salary reduced from $75,000 to $55,000. A
month later he resigned, and Scibora offered to buy his 1,500 shares back for $24,646. Both sides
sued. On Fallett’s clam for breach of fiduciary duty, the court refused to apply a marketability
discount, ordered ACD to buy his stock for $475,381, and awarded Follett his attorneys fees, costs
and disbursements. Upon finding Follett liable to ACD for breach of an employee’ s duty of loyalty and
interference of contract, the jury awarded damages to ACD of $800.

Subsequently, the Minnesota Supreme Court overturned the lower court’ s bright-line refusd to
apply amarketability discount to the minority shareholder’s shares. It adoped the A.L.I. standard for
court-ordered buy-outs and held that “ absent extraordinary circumstances, fair value in a court-ordered
buy-out pursuant to Section 302A.751 means a pro rata share of the value of the corporation as agoing
concern without a discount for lack of marketability.” Advanced Communication Design, Inc. v. Follett,
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615 N.W.2d 285, 292 (Minn. 2000). See aso 2A.L.1. Principles of Corporate Goverance: Andysis
and Recommendations 8§ 722 (1994). However, the court did not extend this standard to the
dissenters rights vauation context. The court found that extraordinary circumstances did exigt in this
case because an unfair transfer of wedlth to the minority shareholder would occur. 615 N.W.2d at 293.

In evauating whether “ extraordinary circumstances’ exigt, the court suggested the following
relevant factors as a non-exhaugtive list for the court’s consderation:

whether the buying or selling shareholder has acted in amanner thet is
unfairly oppressive to the other or has reduced the vaue of the
corporation, whether the oppressed shareholder has additional
remedies such as those available pursuant to Minn. Stat. § 302A.467
(1998), or whether any condition of the buy-out, including price, would
be unfair to the remaining shareholders because it would be unduly
burdensome on the corporation.

615 N.W.2d at 292-93. The court stressed that the overarching policy of the buy-out Satute wasto
ensure aprice that isfar and equitable to dl parties. Id.

9. Doer v. Arundd.

Judge William Howard of the Hennepin County District Court handled the vauation phese of a
bifurcated case arising from circumstances where two business partners squeezed out a third partner
essentidly by dissolving the business and then sdlling dl of its assets to a company that just the two of
them owned. While plaintiff’s expert gopraiser presented an opinion of vaue; the defendants expert
offered no opinion other than arebuttd of plaintiff’'s expert. Judge Howard criticized defendant’ s tactic
and essentidly adopted plaintiff’ s appraisa. With respect to discounts, Judge Howard refused to apply:
(1) aminority discount under the ruling in M T Properties; (2) amarketability discount under the ruling in
Foy and his conclusion that mgority shareholders have control over whether a company is marketed for
sale or not; and (3) akey person discount on the grounds that the company had adiversity of clients
and customers, the ability to replace lines, degp management, and interchangesability of employees. See
Doerr v. Arundel, Henn. Co. Dist. Ct. File No. EM 97-013502, Findings of Fact, Conclusons of Law,
and Order dated Oct. 1, 1999 (unpublished opinion). Judge Howard aso adopted the discounted cash
flow analysis for that case, made adjustments for officer compensation, taxes, and sales growth, and
discussed the appropriate discount rate.

C. The 302A Dissenters RightsTrial

Chapter 49 Bank dissenters cases and Chapter 300 consolidation dissenters' cases do not
proceed to trial before the Court. Rather, the Court appoints three persons (Bank statute 88 49.41 and
49.43) or appraisers (8 300.16) to perform an gpprasd. Thus, it isunclear exactly what generdly
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occurs in such vauation proceedings. It islikely that such proceedings are less formal than a 302A
vauaion trid. Issuesthat must be addressed early on will include the parties’ ability to conduct
discovery and present evidence to the appraiser. Furthermore, the parties may seek input to the court
regarding appropriate persons or professionas to be appointed to the appraisal pand.

1. The corporation’s case.

At trid, the corporation as the petitioner has the burden of proof and must present its case fird.
Atlantic States Condruction v. Beavers, 169 Ga. App. 584, 314 S.E.2d 245, 249 (1984). This
anomaly does not exist in those states, such as Delaware, where the dissenter is required to initiate the
court proceeding.

a Company representatives. Typicaly the corporation presents one or
more corporate representatives to describe the company, its history, its business, corporate and industry
outlooks, and other information caled for by Rev. Rul. 59-60. Thiswitness can dso lay foundation for
the information relied on by the corporation’s expert witnesses -- the gppraisers. The key financia data
isfound in the company’ s financid statements, but it is usudly unnecessary to cdl the company’s outsde
auditors merely to lay foundation for their financia statements -- both sides generaly rely on these
statements and there should be no dispute on thisissue. The accountants may be able to provide an
additional perspective on the company if needed.

b. Industry expert. The company may cal anindustry expert to testify
about the prospects, risks, competitive factors, and other information concerning the industry.

C. The company’s appraiser. The expert gppraiser isthe key in dmost
every cae. Asin vauation of red property, gppraisers generdly employ severa vauation approaches
and then exercise thelr judgment to correlate the different results into asingle figure or arange of vaues.
Cross-examination often focuses on the assumptions inherernt in each vauation technique and the
gppropriateness of each technique to the particular company under eva uation.

2. The dissenters case.

The dissenters case often consgts of gppraisers only, dthough the dissenters themsdves
generdly take the stand to explain the basis for their dissent and to Sate their own opinion of fair vadue
and the reasons therefor. See, e.g., Lehman v. Hansord Pontiac Co., 246 Minn. 1, 74 N.W. 2d 305
(1955) (owner of persona or real property is presumptively acquainted with its value and may tetify as
toitsvaue). But see, eq., Carlson Equipment Co. v. Internationad Harvester Co., 710 F.2d 481 (8th
Cir. 1983) (observing that Minnesota courts have not decided whether corporate shareholders are
presumptively familiar with value of business or whether specific foundation mugt be laid for their
vaudion testimony).
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The legidature amended the statute in 1987 to clarify that even if the court determines the fair
vaue of the sharesto be less than that paid by the corporation, the dissenter is not obligated to refund
the difference. Minn. Stat. 8 302A.473, subd. 7. Thus, asde from their attorneys fees and codts,
dissenters have no risk of being in aworse pogtion after litigation, unless the dissent is found to be
arbitrary, vexatious, or not in good faith. Minn. Stat. 8 302A.473, subd. 8(a) and (b).

D. Admissbility of Post-Valuation Date Evidence

A recurring issue in any valuation case is whether any vauation evidence arising after the
vauation dateisadmissble. The issue may arisein three different contexts.

1. Post-vauation year-end financid satements.

The appraiser often relies on year-end financia statements, and rare will be the valuation date
that corresponds with the end of the corporation’sfiscal year. Thus, appraisers often find it convenient
to rely on the financid statement with the fisca year-end closest to the vauation date, which means that
in haf the cases, the vauation date will be before the closest fiscd year-end statement. Thisisrisky
because some courts will not alow opinions or evidence based on anything beyond the vauation date.

2. Post-vauation changes in the company or industry.

Post-valuation date evidence may be offered when the subsequent history of the corporation is
dramaticdly different from the conditions prevailing on the vauation date. The temptation isirresstible
for either party to offer subsequent evidenceif it is helpful. The knee-jerk reaction isto exclude such
evidence asirrdevant. One court allowed a party to offer such evidence for the limited purpose of
testing the gppraiser’ s underlying assumptions. The fact that future conditions assumed by the gppraiser
at the time did not come to pass may be evidence of the unreasonableness of the assumptions. See
Audtin v. City Stores Co., 89 Pa. D. & C. 57, 64-65 (1953). In another case, actuad datafrom
intervening years after the vauation date has been used to set an gppropriate price-earningsratio. In Re
Vauation of Common Stock of McL.oon Oil Co., 565 A.2d 997, 1003 n.6 (Me. 1989). A third
reason for a court to examine data such as dramaticaly increased or decreased post-vauation revenues
is to determine whether the cause of those changes was known or reasonably foreseeable as of the
vauation date.

Post-vauation date evidence may aso be admissible to show that transactions planned at the
time of the merger actudly came to fruition and to vdideate (or invaidate) the vaue of the assets
involved. See CEDE & Co. v. Technicolor, Inc., 758 A.2d 485, 498 (Dd. 2000)(the actual dollar
amount of post-merger asset sales, which were forecasted pre-merger, were admissible to help place a
minimum vaue on those assets as of the merger date). Conversdy, if there are no transactions
contemplated &t the time of the merger, evidence of potentid tax liability and expenses associated with
sales of certain assets should not be considered. Paskill Corp. v. Alcoma Corp., 747 A.2d 549, 554
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(Ddl. 2000)(court that calculated net asset vaue only, and that deducted speculative tax liabilities and
expenses in determining net asset vaue, impermissibly gppraised corporation on the sole basis of a
theoretical liquidation net asset vaue).

3. Post-va uation comparabl e transactions.

As discussed below, appraisers will often examine comparable transactions in the course of
determining their estimate of the vaue of the corporaion. Occasondly, transactions involving smilarly-
Szed companiesin the same industry will occur between the vauation date and the trid. Generdly,
evidence of such transactions will not be consdered unless the offering party can show that no materid
changes occurred in the industry between the vauation date and the trid. Even then, some courts will
aoply abright-line rule and exclude such evidence. In American Sharecom, Inc. v. LDB Internationa
Corporation, 1995 WL 321540 (Minn. Ct. App.) pet. for review denied (August 3, 1995), the court
reasoned that “the time at which the fair value of sharesis determined is 'immediately before the
effective date of the corporate action.” This vauation date indicates that the evidence used in
determining vaue must be known or ascertainable on the merger date.”

V. SUMMARY OF VALUATION TECHNIQUES

Numerous vauation methodologies exist. All, however, fdl into three generd categories:
income, asset, and market (Smilar to the income, replacement cost, and market approaches in vauation

of red property).

A. Income Approaches

A common income gpproach is* discounted cash flow.” The discounted cash flow approach
views the company as a money-producing entity and makes a determination as to what an investor
would pay for that particular company’s cash flow.

1. Conducting a discounted cash flow andyss.

a Prdiminary decisons. Before starting a discounted cash flow
caculation, an gppraiser needs to make two preliminary determinations: the assumptions used in the
projections (will revenues or expenses increase or decrease, will competitive or regulatory factors help
or hinder profitability, etc.) and the discount rate (the return a reasonable investor would demand for the
sort of risk implicit in investing in the subject company). Frequently, opposing appraisers will differ over
these two components of the discounted cash flow method.

b. Determining cash flow. Thefirgt step in thistechniqueisto project the
cash flow. Projections are developed for the next five years of business operations. Assumptions asto
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revenues, gross profit margin, and operating cogts dramatically affect the hypothetica cash flow resulting
from these projections.

C. Discounting future cash flow. Each year’s projected cash flow is
discounted back to present vaue using an appropriate discount rate to reflect the riskiness of the
investment. The present vaues of each of the five years of cash flow are then added together. To this
sum is added the “termind” or “residud” vaue assgned to the entity itsdf, reflecting the vadue of the
company’s cash flow beyond the projected five years. Thisresdud vaueis generdly afunction (i.e,
multiple) of the fifth year's cash flow, making the projected cash flow for that last year more important
than any other year. The sum of the discounted cash flow for five years and the residud or termina
vaueisthe vaue assgned to the company by the discounted cash flow gpproach.

2. Advantages of discounted cash flow method.

The advantage of the discounted cash flow approach isthat it focuses on the specific company
and the return to the investor from investment in that company. The disadvantage isthat it is dependent
on projections, for which the assumptions are crucial. It isaso amethod internd to the company --
meaning thet it does not take into account the market’ s evaluation of that company or smilar companies
inthat indugtry. Thus, if the market is excited about this particular industry or line of companies, the
discounted cash flow approach will not necessarily reflect those market forces.

B. Asset Approaches

The most common asset approach is book vaue, which is merdly the reported difference
between assats and ligbilities as they appear on the company’ s books. Book value has been referred to
asafloor for vauing acompany. See Nardini v. Nardini, 414 N.W.2d 184, 190 (Minn. 1987) (book
vaueisat least a“garting point” for company in question). One problem with the asset method is that it
may fail to capture the vaue of the business as a going concern and ingtead vaue it as a collection of
assts. Another problem with book vaue or other asset methods is that accounting standards do not
dlow incdlusion of certain assets -- for example, the customer base developed by a company.

A third problem with book value or other asset methods is that accounting standards often
require that assets be recorded at their historica cost, not their actual market value or even replacement
cost. The best exampleisred estate, which would often be recorded at origind cost but may have a
market vaue far different, usually greeter. For instance, land owned by DuPont that was purchased in
the 1700'sis now listed on its balance sheet a the price paid. The historical cost of assets frequently
bears little relationship to current market value. If any asset approach is used, at least some assets
should be adjusted to market vaue.

Finaly, even an “adjusted assat” approach is blind to the earnings of the company and, for
example, will vaue a profitable company the same as an unprofitable company if the asset vdues are the
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same. For dl of these reasons, the asset gpproach is generdly given little weight in business gppraisds -
- it is often used more as a floor or “reasonableness check” for other methods.

C. Market Approaches

Thefind methodology in this triumvirate is the market approach, where the marketplace is used
to place avaue on a particular company. Within this broad category, at least three techniques may be
employed.

1. Prior Sdes.

Firgt, historica sdes of ether the entire company or blocks of stock may be available. Caution
must be used in evauating past sdes of stock because they may reflect minority discounts, marketability
discounts, or non-arm’s length transfers.

In this respect, if acompany’s shares are publicly traded, one should not assume that the price
on the stock exchange will control. Asdiscussed below in Part 1V, the stock market price has abuilt-in
minority discount, which is prohibited in dissenters' rights cases. Evidence that the stock market priceis
not rdiableisdso admissble. See Spinnaker Software Corp. v. Nicholson, No. CT 90-004311, dip.
op. a 3 (4th Jud. Digt. Minn. June 6, 1992), &ff'd, 495 N.W.2d 441 (Minn. Ct. App. 1993).

2. Comparable Sdes.

Comparable transactions may be available. Actud sales of amilar companies may be evauated
to arrive a a hypothetica sde vaue of the subject company. The advantage of this gpproach is that,
depending on comparability of the companies and the closeness in time of the transactions, it may be the
closest proxy to an actud sde of the subject company between awilling buyer and willing sdller in the
marketplace. Moreover, this approach reflects the market response to known industry and
environmenta data, such as regulatory actions.

The disadvantages are obvious -- the companiesindividudly may not be comparable or the
transactions not recent. This disadvantage is often overcome by looking at a grouping of companies, no
one of which is exactly comparable, but al of which are in the neighborhood. This can establish avaue,
or & least arange, for the subject company.

3. Market Capitdization Techniques.

The third way to use the market to obtain a vaue for the subject company isto apply certain
market ratios or multiples derived from other companies. Although the various ratios or multiples that
can be employed are limited only by the cretivity of the appraiser, certain ratios are common. The
most frequently used isthe price-earnings ratio, which is reported daily in newspapers such asthe Wall
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Street Journd. This approach takes the trailing 12 months (up to the most recently reported quarterly
results) of earnings per share for that company and comparesit to the stock price that day as reflected
by the market. The price-earningsratios in an industry or in comparable companies can be used to
determine a price for a company whose earnings are known.

Other market capitaization ratios include cash flow multiples, book vaue multiples, and even
revenue-multiplesin some indudtries.

The disadvantage of market ratios is that they depend on the comparability of companies and
overlook other individud characteristics of each company. The advantage of this method is that it
reflects the market’ s evaluation of the company or industry and is therefore externd to the company and
by definition reflective of the willing buyers and sdllersin the marketplace. For agood example of a
court’s examining and upholding this method, see Universdl City Studios Inc. v. Francis |. Dupont &
Co., 334 A.2d 216 (Ddl. 1975).

VI. DISCOUNTSFROM ENTERPRISE VALUE

A. Background

Not apparent at the outset are certain valuation issues that can have a dramatic effect on the
determination of far value. Appraisers sae that, in determining fair market vaue, various discounts are
appropriate. Because adissenters' rights proceeding determines “fair vaue,” “fair cash vaue’ or
“vaue,” discounts otherwise gpplied in the “market” may not be gppropriate. Minority discounts, [lack
of] marketahility discounts, and “key person” discounts are often bandied about in gppraisals.
Depending upon the gppraiser and the circumstances of the subject company, each discount, if
applicable, may be 25% or more.

Apprasers violently disagree on the gpplicability of discounts, and the law in Minnesotaiis il
somewhat unsettled. Disagreement on discounts can eadily account for the bulk of the * spread”
between the corporation’s and the dissenter’ sviews of “fair value.” Invirtuadly al other respects, the
tria court’s vauation is adiscretionary decison. But discounts are generdly viewed as a matter of law.
Thus, because they are asgnificant item in the vauaion and easily separated as alegd ruling from the
tria court’s other discretionary determinations, discounts are the focus of much of the appellate case
law.

As one might expect, the courts outsde Minnesota are split -- some alow no discounts, some
alow some discounts, and some alow dl discounts. In Minnesota, as discussed below, the appellate
case law is evolving but the trend is to prohibit discountsin the “fair vaue’ context. With regard to
Chapter 49 and Chapter 300, thereis no case law regarding the gpplication of discounts, so the issue
can only be argued by analogy.
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B. Minority Discount

The client and appraiser, or both, may ask whether a“minority discount” is gpplicable. By
definition, except in very limited circumstances, any dissenter will be a minority shareholder --
otherwise, the dissenter would be able to block the proposed corporate action. The theory behind a
minority discount isthat in the marketplace, aminority interest will command less than a pro rata share
of the hypothetica vaue of the entire corporation (“the enterprise vaue’). This results from the minority
shareholder’ sinability to control the destiny or even day-to-day operation of the corporation. The
minority discount in corporate valuation has been recognized in Minnesota case law in other contexts,
most frequently in family law cases

In MT Properties, Inc. v. CMC Real Edate Corp., 481 N.W.2d 383 (Minn. Ct. App. 1992), a
case of firgt impression, the Court of Appedls rgjected the use of aminority discount in adissenter’s
rights proceeding. In reaching its decison, the M T Properties court reviewed how courtsin other
jurisdictions had ruled on the minority discount issue. Courts that disallowed minority discounts
generdly did so because dlowing minority discounts to reduce a dissenter’ s “fair vaue’ was contrary to
the purposes behind dissenters' rights statutes. 1d. at 387. The effect of such adiscount on the vaue of
adissenter’ s sharesisilludrated on the chart in the Appendix entitled “ The Effects of Discounts.”

On the other hand, the MT Properties court noted, the courts that permitted minority discounts
did soin order to prevent aminority shareholder from regping awindfdl by being paid asif he or she
had amgority interest. Id. a 388. In thisregard, the use of a minority discount more closdly mirrors
the activity of astock market. The interplay of discounts and market mechanismsisillustrated on the
chart in the Appendix entitled “Vduation Levels”

The MT Properties court resolved these competing arguments and held that minority discounts
are prohibited in 302A dissenters rights proceedings. The court based its holding on the grounds that
Minnesotal s dissenters’ rights statutes do not expressly provide for such adiscount and that the clear
legidative intent was to protect minority shareholders. 1d.; see dso Pooley v. Mankato Iron & Metd,
Inc., 513 N.W.2d 834 (Minn. Ct. App. 1994) (minority discount not applied in valuation of minority
stock in buy-out ordered under Minn. Stat. 8 302A.751). The court went on to say that, where a
squeeze-out “ caculated to damage a minority interest” has occurred, “[n]o doubt, policy arguments for
dissenting shareholders are enlarged in those circumstances.”  Id. at 388 n.5.

C. [lliquidity or Lack of Marketability Discount

The other issue frequently debated by gppraisers, lawyers, and judgesis whether a
“marketability discount” is gppropriate in dissenters cases. Often confused with aminority discount, a
marketability discount reflects the shareholder’ s inability readily to convert his or her holdingsinto cash -
- i.e, thelack of amarket for the shares has an impact on the vaue of those shares. MT Properties
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specificaly left open whether a*lack of marketability” or “illiquidity” discount is appropriate. 481
N.W.2d. at 387 n.1.

While amarketability discount may be gpplicable in a“fair market value’ determination, it is
probably not appropriate in a dissenter’ srights proceeding. In Foy v. Klapmeier, 1993 WL 246127
(D. Minn.), then-Chief Judge Alsop ruled out a*“lack of marketability discount” in a302A “far vaue’
proceeding. He stated that:

alack of marketability discount reflects the fact thet there is generdly not a
ready market for the shares of a closdly-held corporation. No lack of

marketability discount is gppropriate in this case as a result of the statutory
obligation of [the corporation] to purchase Foy’s shares under Minn. Stat.
88 302A.471-473.

Sipop. at 19, 1 4.

Stated another way, the statute creates a market for the stock -- and, hence, makes the stock
liquid -- because it requires the corporation to purchase the shares. Thus, it is paradoxica for the
corporation obligated to buy the shares to assert that no market for those shares exists.

Although it did not address thisissue in its opinion, the Eighth Circuit affirmed Judge Alsop's
decison in dl respects except for his dlowance of a minority discount. Because of the intervening
decison of MT Properties, the Eighth Circuit eiminated the minority discount alowed by Judge Alsop.
Foy v. Klapmeier, 992 F.2d 774, 780-81 (8th Cir. 1993). Thus, the Eighth Circuit ordered payment of
the $300,000 “enterprise vaue’ without a discount for either lack of marketability or minority interest.

Five weeks earlier, the Minnesota Court of Appeds had made the sameruling. Just asthe
Eighth Circuit had done, the Minnesota Court of Appedls affirmed, without discussing the discount
issue, atrid court decison rgecting alack of marketability discount. In Spinnaker Software Corp. v.
Nicholson, 495 N.W.2d 441 (Minn. Ct. App. 1993), Judge Myron Greenberg’ s decision was affirmed.
In his decision, Judge Greenberg digtinguished between fair vaue and market value. After discussng
the traditiond fair market vaue definition of awilling buyer-willing sdler, he sad:

Fair vaue is understood as a shareholder’s pro-rata interest in the total vaue of the
company. Thus, far vaueis best understood as fair market vaue without discounts
or_reductions related to such factors as the size of the block of stock or the
availability of aready market for the stock.

Spinnaker Software Corp. v. Nicholson, No. CT 90-004311, dip. op. a 3 (4th Jud. Dist. Minn. June
6, 1992) (emphasis added).
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Recently, the Minnesota Supreme Court ruled that a marketability discount should not be
gpplied in a court-ordered buy-out of an oppressed minority shareholder’ s shares unless extraordinary
circumstances judtify the use of such adiscount. Advanced Communication Design, Inc. v. Follett, 615
N.W.2d 285, 292 (Minn. 2000). There, the court found that extraordinary circumstances existed
because not usng a marketability discount would result in an “unfair” trandfer of wedth to the minority
shareholder. 1d. at 293.

In expresdy prohibiting the use of a minority marketability discount in dissenters' rights cases,
the Delaware Supreme Court declared that such a discount subverts the purpose of the dissenter’s
rights statute in squeeze-out cases. Cavdier Oil Co. v. Harnett, 564 A.2d 1137, 1144-45 (Del. 1989).
The gppraisd processisto “assume that the [squeezed out] shareholder was willing to maintain his
investment position, however dight, had the merger not occurred.” 1d. a 1145. The Delaware court
concluded that the use of discounts “fail[s] to accord to a minority shareholder the full proportionate
vaue of hisshares. . . and unfairly enriches the mgority shareholders who may regp awindfdl from the
gppraisa process by cashing out a dissenting shareholder, a clearly undesirable result.” 1d.

D. “Key Person” /Noncompete Discount

Other discounts, such asa*“key person” discount, are less common. With the loss of the
minority discount in MT Properties, corporations and mgority shareholders may advance this discount
more often in the future until the courts determine whether it isavallablein adissenters rights case.

1. Rationale for key person discount. The centrd argument for akey person
discount is that a company may be so dependent on one or more key people that its vitality would be
threatened if those people were no longer with the company. Accordingly, it should be valued less than
asmilar company that is not dependent on key people. This argument is related to, and sometimes
interchanged with, the argument for a*noncompete”’ discount. Appraisers will testify that in the redl
world of business acquisitions, the buyer and sdler negotiate a purchase price for the seller’ s stock or
assets and then negotiate how much of the price will be alocated to any noncompetes. This process
leaves lessfor the shareholders. Accordingly, a corporation may argue that a dissenter is not entitled to
any part of a hypothetical purchase price that would be alocated to noncompetes. The dissenters may
argue that allocation of purchase price to noncompetesis merely a tax-savings device (which the IRS
hasjust remedied - see 26 U.S.C. § 197 (1993)). Such discounts have been used by Minnesota courts
in divorce matters. See Nelson v. Nelson, 411 N.W.2d 868 (Minn. Ct. App. 1987). But no
Minnesota court has opined on the availability of such adiscount in adissenters’ rights case.

2. Argument againg key person discount. A refutation of the key person discount
isfoundin Brown v. Allied Corrugated Box Co., 91 Cal. App. 3d 479, 154 Cal. Rptr. 170 (1979). In
Brown, the plaintiffsin a dissolution/buy-out case owned 49% of the stock, and the remaining 51% of
the stock was owned by the company’ s key salesman who controlled at least 40% of the company’s

Dissenters’ Rightsin Minnesota
Statutory Developments and Valuation Issues
November 2002

29



sdes by virtue of persona relationships with customers. In denying the key person discount, the
appellate court reasoned:

By focusng on [the mgority shareholder’s] ability to leave the corporation and
possibly take his customers with him, the mgority commissioners ignored the fact
that in developing a clientele through his use and control of the corporation’s assets,
[the mgority shareholder] was deemed to be acting for the benefit of dl the
shareholders, not just himsdf. Plaintiffs were entitled to their proportionate share of
the entire corporation, including whatever goodwill [the mgority shareholder] had
edablished. Any implied threat by [the mgority shareholder] to leave the
corporation and destroy its goodwill should consequently not have been considered.

91 Cal. App. 3d at 488, 154 Cal. Rptr. at 177.

Judge Solum, in Jundt Associates, Inc. v. Knappenberger, Hennepin County Court File No.
95-1498, Findings of Fact, Conclusons of Law and Order dated May 20, 1997 (unpublished opinion)
a so refused to apply akey person discount. In Jundt, the mgority stockholder (Mr. Jundt) was aso
the financid services company’ s founder and principa (if not the only) rainmaker. Judge Solum refused
to apply akey person discount to the minority shareholder’ s shares because the key person status of
Jundtt realy affected the overal vaue of the company, not any particular shares. Moreover, in order to
put a percentage vaue to such a discount would require the court to merely guess at a percent.

Judge Howard of the Hennepin County Didtrict Court recently refused to apply akey person
discount on the grounds that the company had a diversity of clients and customers, the ability to replace
lines, degp management, and interchangesbility of employees. See Doerr v. Arunddl, Henn. Co. Digt.
Ct. File No. EM 97-013502, Findings of Fact, Conclusions of Law and Order dated Oct. 1, 1999
(unpublished opinion).

VIl. ATTORNEY'SAND EXPERT'SFEES

Unfortunately, the attorneys fees and experts feesfor each Sdein adissenters rights case can
eadly reech into Six figures. Thus, the ultimate alocation of fees and expensesis an important
congderation.

A.  Chapter 302A

Minn. Stat. 8 302A.473, subd. 8 prescribes the alocation of fees to be made in three separate
subdivisons as follows:

(@ The court shal determine the costs and expenses of a proceeding under
subdivison 7, including the reasonable expenses and compensation of any gppraisers
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gppointed by the court, and shdl assess those costs and expenses againg the
corporation, except that the court may assess part or al of those costs againgt a
dissenter whose action in demanding payment under subdivison 6 is found to be
arbitrary, vexatious, or not in good faith.

(b) If the court finds that the corporation has failed to comply subgtantialy with
this section, the court may assess dl fees and expenses of any experts or attorneys as
the court deems equitable. These fees and expenses may aso be assessed againgt a
person who has acted arbitrarily, vexatioudy, or not in good fath in bringing the
proceeding, and may be awarded to a party injured by those actions.

(c) The court may award, in its discretion, fees and expenses to an atorney for
the dissenters out of the amount avarded to the dissenters, if any.

(Emphasis added.)

A corporaion fals to comply subgtantialy ether through a procedurd omission or “the offering
of an esimated fair value which subgtantidly underestimates the actud fair vaue of the shares.”
Spinnaker Software Corp. v. Nicholson, 495 N.W.2d 441, 446 & n.3 (Minn. Ct. App. 1993), citing
the Reporter’ s Notes to the statute. See dso MT Propertiesv. CMC Red Edtate Corp., 481 N.W.2d
383 (Minn. Ct. App. 1992) (award of fees against dissenter reversed when court also reversed trial
court’s gpplication of minority discount on dissenter’ s shares). In Hernando v. Huff, 609 F. Supp.
1124 (D. Miss. 1985), the corporation offered $80.50 per share but the court found fair value to be
$100.00 per share. In awarding expert fees, this court held that the 24% increase “ materidly exceeds’
the corporation’s offer.

In American Sharecom, Inc. v. LDB International Corporation, 1995 WL 321540 (Minn. Ct.
App.), pet. for review denied (August 3, 1995), the court affirmed the tria court’s award of costs and
attorneys fees totding gpproximately $334,000 even though some of those fees were incurred in the
course of pursuing certain counterclaims aleged by the dissenters that were dismissed by the tria court
as being beyond the scope of an gppraisal proceeding. The Court of Appeals reasoned that the facts
underlying those clams eventudly were used by the trid court in determining certain issuesin the
gopraisa proceeding. The court concluded that “the counterclams were intringcaly connected to the
gppraisal proceeding and were fairly included in the award of attorneys fees” The Court of Appeds
aso awarded $2,000 to the dissenters for their appellate work.

B. Chapter 49

Minn. Stat. 88 49.41 and 49.43 have the same scheme for division of costs and fees. The
gtatutes provide smply that the dissenters and the bank split the * charges and expenses of the
appraisers’ 50-50.
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C. Chapter 300

Minn. Stat. 8 300.16, subd. 3 providesthat “if the amount determined in the [gppraisdl]
proceeding isin excess of the amount the consolidated corporation has offered to pay asthe fair cash
value of the stock, the court must assess againgt the consolidated corporation the costs of the
proceeding, including a reasonable attorney’ s fee, to the stockholder and a reasonable fee to the
gppraisers, asit consders equitable; otherwise, the costs and fees to the appraisers must be assessed
one-half againg the corporation and one-half against the stockholder.” Thus, the parties split the costs
and appraisa fees 50-50 unless the corporation low-bals its offer of “fair cash vaue.” Then, the court
has discretion to impose al of the gppraisal costs and fees, including the dissenters' attorney’ s fees,
againg the corporation if the circumstances merit such cost-shifting.

CONCLUSION

Minnesota case law has not yet fully fleshed out the statutes skeletd outlines of dissenters
rights proceedings. Thisisespecidly true in the Chapter 49 Bank and Chapter 300 dissenters’ rights
datutes. Trid courts and litigants are thus left with many unanswered legd questions as they grapple
with gppraisas and procedural issuesin adissenters rights case.
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Practitioners Guideto Dissenters Rightsin Five Easy Pieces

1. Select an appraiser who will stand up in court. He or she will be presenting reams of
potentidly very boring information and numbersto the court. In turn, your appraiser will be
vigoroudy cross-examined by your opponents with the help of their gppraiser. You need a
good, strong, articulate and independent witness.

2. Work with your appraiser. Advise your gppraiser about the law on discounts before you
receive the appraisa report. Advise your appraiser about the exact valuation date and be
careful about post-vauation date evidence.

3. Observe car efully the rules and deadlines for dissenting and responding to a dissenter.
Within prescribed time limits, the corporation must provide accurate and complete notices to
shareholders and the dissenter must file up to three different notices or demands.

4, Do not “low ball” the dissenter or filea frivolousdissent. Whilethisisnot amgor league
baseball arbitration (in which the arbitrator must choose one party’ s number and may not split
the difference), staking out an extreme position hasitsrisks. The attorneys and experts fees
that can be assessed under Chapters 302A and 300 are substantial.

5. Do not assume the case will settle. Asin other divorces, emotions run high and settlements
are difficult to achieve. The corporation does not want to pay a dissenter more than it paid the
non-dissenters. The dissenter did not want to part with his or her stock in the first place, thinks
the corporation is more vauable than it now says, and wants what is due.

\2244432\3
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