
Health Industry Website 
Accessibility 
2019 Lawsuit Trends and Practical Steps to Reduce 

Risk and Promote Compliance for Websites, 
Apps, Portals and Connected Devices 

April 24, 2019 



Agenda 

• Demographics and legal history 
• Key statutes 
• Key cases 
• Trends & new developments 
• Practical steps to reduce risk 
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Website Accessibility 
2008: $6m Class Action Settlement 
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Thousands of Known Lawsuits and 
Settlements 
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What Happened: 2008  Now 
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What Happened: 2008  Now 

 
 
 
 
 
 
 

• Source: Pew Internet and America Life Project, 2017 
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Disabilities and Disability Status 

• 1 in 5 Americans…56.7 million people1  
• Includes wide range of disabilities across 

four categories  
• People move in and out of disabled status 
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1 US Census Bureau 



Assistive Technologies 

• Digital content correctly designed and 
coded, offers equal access to 
information & functionality via AT 
devices 
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What Does the Law Require? 
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Americans with Disabilities Act 
of 1990: Title III  
• ADA Title III, Public Accommodations 
• “No individual shall be discriminated against 

on the basis of disability in the full and equal 
enjoyment of the goods, services, facilities, 
privileges, advantages, or accommodations of 
any place of public accommodation by any 
person who owns, leases (or leases to), or 
operates a place of public accommodation.” 42 
U.S. Code § 12182 
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• 50+ t:ypes of  
– Shopping Center  
– Health Clinics   
– Lawyer’s Office  
– Theaters  
– Bowling Alley  
– Government Offices  
– Senior Center  
– Real Estate  
– Sport Stadiums 

What is a “Public 
Accommodation”? 
• 50+ types of businesses:  

– Hospital   
– Government Offices  
– Bar   
– Bank    
– Stadium 
– Store   
– Hotel  
– Library   
– Health Clubs  
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What is a “Public 
Accommodation”? 
• Full list at: 42 U.S.C. § 12181 
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ADA Title III: Public 
Accommodations 
• Discrimination. Includes failure to make 

reasonable modifications in policies, practices or 
procedures to make a good, service, or item 
available, unless the modification would 
fundamentally alter the nature of the goods, 
services, privileges or accommodations. 

 42 U.S. Code §12182  
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ADA Title III: Public 
Accommodations 
• Discrimination. Includes failure to take steps 

necessary to ensure that no individual with a 
disability is excluded, denied service, or otherwise 
treated differently because of the absence of 
auxiliary aids and services, unless such steps 
would fundamentally alter the nature of the good, 
service, facility, privilege, advantage or 
accommodation being offered or would result in an 
undue burden. 42 U.S. Code §12182  
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States. Example: California  
• CIVIL CODE - CIV 
• DIVISION 1. PERSONS [38 - 86] ( Heading of Division 1 amended by Stats. 

1988, Ch. 160, Sec. 12. )  
• PART 2. PERSONAL RIGHTS [43 - 53.7] ( Part 2 enacted 1872. )  
• 51.5.  
• (a) No business establishment of any kind whatsoever shall discriminate 

against, boycott or blacklist, or refuse to buy from, contract with, sell to, or 
trade with any person in this state on account of any characteristic listed or 
defined in subdivision (b) or (e) of Section 51, or of the person’s partners, 
members, stockholders, directors, officers, managers, superintendents, 
agents, employees, business associates, suppliers, or customers, because 
the person is perceived to have one or more of those characteristics, or 
because the person is associated with a person who has, or is perceived to 
have, any of those characteristics 
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Rehabilitation Act 

• Section 504. (29 U.S. Code §794) 
• “No otherwise qualified individual with 

a disability...shall…be excluded from 
the participation in…or be subjected to 
discrimination under any program or 
activity receiving Federal financial 
assistance…” 

• Section 508, for federal government. 
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Section 1557 of the ACA 
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What is Section 1557? 

• Nondiscrimination provision of the 
Affordable Care Act 

• Prohibits discrimination on the basis of 
race, color, national origin, sex, age, 
or disability in certain health programs 
or activities 

• Extends or strengthens existing 
nondiscrimination laws 
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What is Section 1557? 

• Much more than website accessibility 
and accessibility technology 

• Example: Limited English Proficiency  
– But our focus today is only on accessible 

technology, such as websites, from a 
disability perspective 
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Accessibility Required by 
Contract 
• General: “Vendor will comply with all 

applicable laws and regulations in 
providing Services and Deliverables.” 

• Specific: Services and Deliverables 
will comply with ADA, 504, WCAG2.0 
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Typical Complaint 
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Sampling of Key Cases 
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National Federation of the 
Blind v. Target 
• 452 F.Supp.2d 946 (N.D. Cal., 2006) 

– Complaint: target.com website is 
inaccessible to the blind and therefore 
violates the ADA and state law 
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National Federation of the 
Blind v. Target 
• 452 F.Supp.2d 946 (N.D. Cal., 2006) 

– On Target’s motion to dismiss: 
• Claims that target.com has a nexus to goods 

and services offered in store survive 
• Court grants dismissal of claims to the extent 

target.com does not impact enjoyment of 
goods and services offered in store 

– Case ultimately settled. Target agrees to 
payment and site improvements. 

© 2019 Fredrikson & Byron, P.A. 



Cullen v. Netflix, No. 13-
15092 (9th Cir. 2015) 
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Robles v. Dominos Pizza 

• Case No. 17-55504, 2019 WL 190134 
(9th Cir., Jan 15, 2019) 
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Gil v. Winn Dixie Stores 

• Case No. 16-23020-Civ (June 16, 
2017, S. D. Fla.) 
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Defenses 

• Carroll v. New People’s Bank, 
1:17CV00044. (W.D. Va., April 5, 
2018)  
– No standing for 300 mile distance; moot 

because defendant began voluntary fix 

• But see, Haynes v. Hooters, 17-
13170, 2018 WL 3030840 (11th Cir., 
June 19, 2018)  
– Reject mootness defense 
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Bottom Line On Litigation 

• 90%+ of cases settle in 2 days to 6 
months 

• Most but not all cases survive a 
defense motion for summary judgement 

• Legal arguments continue to evolve  
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Employment & Accessible 
Technology 
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Internet of Things (IoT) 
Smart Devices 
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Scanning Software: U.S. 
Government 
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Scanning Tools Are Unreliable.  
Accessibility is a Human Test. 

© 2019 Fredrikson & Byron, P.A. 



What Should I Do to Reduce Risk? 
What is the Standard for Accessibility? 

• What must a website operator do, to 
avoid alleged discrimination? 

• U.S. Dept. of Justice: WCAG2.0AA 
• Some plaintiffs: WCAG2.0AA 
• Gil v. Winn-Dixie Stores, Dist. Ct. FL: 

WCAG2.0 (June 16, 2017)  
• Issue: WCAG Version 2.1 AA 
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WCAG Highlights 

• https://www.w3.org/TR/WCAG20/  
• Provide alt-text / text alternatives for 

images 
• Captions for videos 
• Keyboard navigation (not mouse) 
• Consistent design 
• Color contrast 
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Action Items to Reduce Risk, 
Promote Compliance 
• Audit and improve website (+ apps)    

(+ employee tools) 
• Procurement / vendor selection 

process 
• Assess the remediation (re-check) 
• Post accessibility statement, external 
• Accessibility policy and plan, internal 
• HR and job portals 
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Action Items to Reduce Risk, 
Promote Compliance 
• Monitor, its not just one-time event 
• Technical training  
• Accessibility coordinator 
• Alternate methods (telephone support) 
• Don’t ignore demand letter or 

employee request  
• Insurance (cyber/website) 
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Pro-Customer Warranty for 
Contracts with Tech Vendors 
• Accessibility Warranty. Vendor represents and warrants to Client that all 

deliverables and all services (specifically including software-as-a-service, 
hosting, subscription, or similar services and offerings): (a) shall be 
accessible to and usable by disabled individuals using assistive technology 
(such as a screen-reader or captions); (b) will comply with the applicable 
requirements of the Americans with Disabilities Act, Rehabilitation Act, and 
equivalent state or local anti-discrimination law, including any related 
regulations; (c) shall meet or exceed the standards set forth in the Web 
Content Accessibility Guidelines (WCAG) version 2.1 AA, or higher, as well 
as any subsequent standard endorsed by the U.S. Department of Justice; 
and (d) for any mobile application or “app,” meet or exceed the Apple and 
Google developer guidelines for apps. In addition to any other remedies, 
Vendor shall defend, indemnify and hold harmless Client from any claim, 
demand, allegation, suit, or charge arising from or related to any breach or 
alleged breach of the foregoing representation and warranty as well as 
correct such deficiency at no additional charge or fee to Client. 
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Questions? 
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Contact Information 

Steven E. Helland 
612.492.7113 
shelland@fredlaw.com 
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