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Overview: Two Rules in One?

• Limits balance billing for services provided in “Facilities,” air 

ambulance, hospital (including CAH) ambulatory surgical 

center, or freestanding emergency room. 

– All emergency services (facility and professional).

– Non-emergency services by out-of-network professionals at an 

in-network facility.

– Does NOT apply to services at a free-standing clinic, though 

must give a notice about the rule to patients going to a facility.

• Good Faith Estimates: Much Broader.
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What Are Words For? Facility:

Balance Billing = Hospital/ASC/Freestanding ED/Air Ambulance.

GFE: Health care facility (facility) means an institution (such as a 

hospital or hospital outpatient department, critical access hospital, 

ambulatory surgical center, rural health center, federally qualified health 

center, laboratory, or imaging center) in any State in which State or 

applicable local law provides for the licensing of such an institution, that 

is licensed as such an institution pursuant to such law or is approved by 

the agency of such State or locality responsible for licensing such 

institution as meeting the standards established for such licensing.
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The Regulatory Framework

• Requirements Related to Surprise Billing; 

Part I, 86 Fed. Reg. 36872 (July 13, 2021).

• Requirements Related to Surprise Billing; 

Part II, 86 FR 55980 (October 7, 2021).
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Lingo

GFE: Good Faith Estimate.

IDR: Independent Dispute Resolution.

NSA: No Surprises Act.

OON: Out-of-Network.

Provider: They mean physician.

QPA: Qualified Payment Amount.
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Beware

“guidance”



Balance Billing Protections



Emergency Services

• Facility must treat patient as if in-network.

• Limited impact on plan payment to facility/professional. 

– If there is a state All-Payer Model agreement, it controls. (MD/VT.)

– If state law, it controls.

– Otherwise, parties negotiate. Absent agreement, use dispute 

resolution.

• Plan must make “initial” payment on clean claim within 30 days.
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Non-Emergency Services

• For some non-emergency services, the 

facility/professional can condition treatment 

on the patient agreeing to permit balance 

billing.

• Patient consent is required. 

• There is a HUGE exception. Can’t seek 

consent for “ancillary services.”
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“Ancillary Services”

• Items and services “related to” emergency medicine, 

anesthesiology, pathology, radiology and neonatology. 

(Mentions physicians and non-physician practitioners).

• Items and services “provided by” assistants at surgery, 

hospitalists and intensivists.

• “Diagnostic services” such as radiology and laboratory.

• Any item or service provided by a non-participating 

professional if there is no participating professional who could 

provide the service.
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Balancing Balance Billing

• A limited set of professionals (surgeons and 

other specialists) have the option to use it.

• Very few of our clients seems interested in 

doing it.

• Not the focus of today’s webinar.
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Independent Dispute Resolution (IDR)

• Determines payment rate for items and 

services when the facility or professional and 

plan can’t agree.

• Baseball-arbitration.

• Presumption that QPA is the appropriate 

amount. (The focus of NSA litigation.)
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Ongoing Litigation

• Texas Medical Ass’n, et al. v United States 

Department of Health and Human Services, et al.

– Struck portions of regulations implementing the QPA as 

the default outcome of the arbitration process.

– Did not impact any other rulemaking.

• February 28, 2022 CMS Memo.
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IDR Action Timeline

Initiate open negotiation period (one party) 30 business days, starting on the day of initial payment or notice of 

denial of payment

Initiate IDR process (either party) 4 business days, starting the business day after the open negotiation 

period ends

Mutually pick IDR entity

*NOTE: Departments select certified independent dispute resolution 

entity in the case of no conflict-free selection by parties

3 business days after the independent dispute resolution initiation date

Submit payment offers and additional information to certified 

independent dispute resolution entity

10 business days after the date of certified independent dispute 

resolution entity selection

Payment determination made 30 business days after the date of certified independent dispute 

resolution entity selection

Payment submitted to the applicable party 30 business days after the payment determination
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Good Faith Estimate



Good Faith Estimate

• This is BROAD! While rule says “facilities” and 

“professionals” they’re defined as “any person or 

facility licensed to provide health care.” 

• Must provide in “clear and understandable 

language” the “good faith estimate” of the “expect 

charges for providing scheduled services and 

items.”
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If patient has and is using insurance, 
the GFE will go to the insurance 
company to inform the advanced 

EOB that the company must provide 
the insured patient.

FutureJanuary 1, 2022

If patient does not have or is not 

using insurance, the GFE goes 

to the patient.

Who Gets the GFE?



Who Is “Uninsured”?

“An individual who does not have benefits for an item or service under a 

[1] group health plan [defined at 45 CFR 144.103],

[2] group or individual health insurance coverage offered by a health 

insurance issuer [defined at 45 CFR 144.103], 

[3] Federal health care program (as defined in section 1128B(f) of the 

Social Security Act), or 

[4] a health benefits plan under chapter 89 of title 5, United States 

Code[].” 

45 CFR 149.610(a)(2)(xiii)(A).
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Who Gets the GFE When There 

Are Co-Convenors?
• The “convening” professional or facility is 

the party that receives the initial estimate 

request and who is or, in the case of a 

request, would be responsible for 

scheduling the primary item or service.

• 42 CFR 149.610(a)(2)(ii)
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When Is the Estimate Required?
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Timeline

• 1 day if service in 3-9 days

• 3 days if service in 10+ days

“Business” days



What if a Mistake is Made?

• Still in compliance IF: 

– Professional/facility acted in good faith and with 

reasonable due diligence, AND 

– The information was corrected as soon as 

practicable. 
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Patient-Provider Dispute Resolution

• Patient can use this process IF ALL 5 conditions are met: 

– They’re uninsured or self-pay. 

– They scheduled and received the medical items or services on 

or after January 1, 2022.

– They have a good faith estimate from your provider or the facility 

who provided your care.

– They got a bill within the last 120 calendar days.

– The difference between the good faith estimate and the bill is at 

least $400.
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Commonly Asked Questions





CMS Slideshow

• https://www.cms.gov/files/document/a2745

77-1a-training-1-balancing-

billingfinal508.pdf
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Knowledge Checking The Knowledge Check
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Knowledge Checking The Knowledge Check

© 2022 Fredrikson & Byron, P.A.32



Do They Know What “Or” Means?

• The attending emergency physician or treating provider 

determines that the participant, beneficiary, or enrollee is able 

to travel using nonmedical transportation or nonemergency 

medical transportation to an available participating provider or 

facility located within a reasonable travel distance, taking into 

account the individual's medical condition. The attending 

emergency physician's or treating provider's determination is 

binding on the facility for purposes of this requirement.

• 42 CFR 149.410(b)(1)
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When Does State Law Apply?

• Narrow preemption standard. 

• IDR process. 

– “Specified state laws” = “provides for a method for 

determining the total amount payable” by a health plan for 

the recognized amount and OON rate.

– Specified state laws must apply to:

1. The plan, issuer, or coverage involved;

2. OON provider or emergency facility involved (and in the case of state 

OON rate laws, the OON air ambulance provider involved); and 

3. The item or service involved.
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How to Issue a GFE When Charging a 

Flat Monthly or Annual Fee

• Examples: Concierge services, direct primary care

• Letter from American Academy of Family. 

Physicians, dated December 3, 2021, requested 

HHS issue future regulations.

• Current advice: Technically required, consider 

issuing an annual GFE.
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Should We Use The Model GFE?
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What Should A Hospital Expect 

Of Independent Med. Staff?
• No explicit NSA requirement.

• Will patients be mad?
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Does a SNF Need to Give A GFE?

• Legal and practical answer may differ.

• They are licensed.

• Is the patient using insurance to pay?
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GFE Required for Worker’s Comp?

Uninsured = individual who does not have 

benefits for an item or service under a:

[1] group health plan 

or

[2] group or individual health insurance 

coverage offered by a health insurance issuer
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[1]

[2]
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§ 149.20 Applicability.

(a) In general.

(1) The requirements in subparts B, D, and Hof this part apply to group health plans and health insurance
issuers offering group or individual health insurance coverage (including grandfathered health plans as
defined in§ 147.140 of this subchapter), except as specified in paragraph (b) of this section.

(2) The requirements in subpart E of this part apply to health care providers, health care facilities, and
providers of air ambulance services.

(3) The requirements in subpart F of this part apply to certified IDR entities, health cam providers, health
care facilities, and providers of air ambulance services and group health plans and health insurance
issuers offering group or individual health insurance coverage (including grandfathered health plans as
defined in§ 147.140 of this subchapter) except as specified in paragraph (b) of this section.

(4) The requirements i ubpart of this part apply to Selected Dispute Resolution Entities, health care
providers, providers o arr am ulance services, health care facilities and uninsured (or self-pay)
individuals, as defined in subpart G.

(b) Exceptions. The requirements in sub12arts B, D, E, F, and Hof this part do not apply to the following:

(1) Excepted benefits as described in §§ 146.145 and 148.220 of this subchapter.

(2) Short-term, limited-duration insurance as defined in § 144.103 of this subchapter.

(3) Health reimbursement arrangements or other account-based group health plans as described in§
147.126(d) of this subchapter.

Fredrikson 
t� 
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Changes in Insurance Status

• Insured when scheduled, uninsured at

appointment?

– Depends when professional/facility learns of

change.

• Uninsured when scheduled, insured at

appointment?

– Normal GFE process.
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Are Diagnostic Codes Required?

• April 5, 2022 FAQ.

• If code is unknown, NOT required.

• Examples: 

– Initial screening visit.

– Management visits.

– No applicable code.
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The Hospital is OON the Dr. In-

Network. Does NSA Apply?
• Is it an emergency service?

• If not, then nope!
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Must We Give GFE to Medicare 

Pts. Getting A Physical?
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Do We Have to Give the 

Notice Every Visit? Annually?
• 149.430 requires you to “provide to any

individual” a copy of the notice.

• Can notice ever be “unprovided?”
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The Patient Doesn’t Want 

Their Birthdate on the GFE!
• No provision explicitly permits the patient to 

decline.

• This is a patient protection measure. Can 

the patient waive?
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How Long Must We Keep GFEs?

• Must provide for 6 years.

• Must consider it a part of the medical 

record.

• 149.610(f)
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How Many Signs Do We Need?

• 149.430:
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How is the $400 Calculated?

• It is the total per “provider”.

• The examples from the government don’t 

make it clear if each professional is a 

provider.

• The examples don’t have one situation 

where an estimate is LOWER than the bill!
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When Will the Rulemaking Be 

Issued?!
• GFE requirements for insured patients?

• Penalties! Namely, what is the exact 

consequence of NOT issuing a GFE?

Maybe May 2022*
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*Def.’s Reply Memo in Support of Their Cross-Motion For Summary Judgment, Texas Medical Association v. 

U.S. Department of Health and Human Services (Civil Action No. 6:21-cv-00425-JDK), filed February 2, 2022, 

https://affordablecareactlitigation.files.wordpress.com/2022/02/13362908-0-79761.pdf.
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Questions?

Provider questions: 

provider_enforcement@cms.hhs.gov

Federal IDR process or fee guidance:

FederalIDRQuestions@cms.hhs.gov
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