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Our Agenda

• Introduction: Overview of Medicare/Medicaid/private 

insurance and research.

• How to Use The CPT Book. 

• Quirky Medicare Billing Rules: 

– E&M 

– Teaching Physician Rule

– Incident to

– Two Midnight Rule

– Orders/signatures
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What is Coding?

• The way we describe a service, including what was done, 

who did it, where it was done and why it was done.

• Is “billing” a synonym for coding?

• “Is there coverage, and if so, how?” 
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Preliminary Thoughts

• Who do you believe?

• There are more laws and policies than we can cover in an 

hour, or even a day.

• This is more about policy than law.

• Never forget individual payors or state law can flip 

everything. 
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Conceptualizing the Law

• Think of Fruit Loops!
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Conceptualizing the Law

• Two cans: Can we do it vs. Can we bill for it?

• Today we are focused solely on billing.

• Whose rule? 

• Payor variability: Is discrimination ok?

• Contract vs. Law.
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Conceptualizing the Law

• Note the Medicare legal hierarchy.

– Constitution, statute, regulation, NCD.

– LCD, preamble, manual, carrier guidance. 

• Proposed Rule vs. Final Rule.

• Never forget state law. Some are mighty hard to find!! (Is 

local counsel an advantage???)
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Medicare 101

• Mostly over 65, also disability.

• Medicare Part A (providers) vs. Part B (suppliers), Part C 

(Medicare Advantage) and Part D (Drugs).

• CMS Baltimore/Regional Offices.

• Medicare Administrative Contractors (“MACs”).

• Contracted Auditors (RACs, UPIC, ZPIC, BISC).
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Medicare Advantage

• While “Medicare” is in the name, it is more like a private 

insurer.

• Some rules, like Stark, and the False Claims Act, may still 

apply.

• Most reimbursement rules do NOT.

• BUT Medicare Advantage must provide coverage at least 

as generous as Medicare.
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Medicare 101

• Understand if reimbursement is fee for services (FFS), 

prospective payment (PPS) or something else.

• Beware of the “combo.” DRG is prospective, but don’t 

forget outliers.

• Professional and technical components, facility fees. 

Graduate medical education. 
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Names Matter 

• Part A: Providers (42 CFR 400.202):

– Hospital.

– CAH: Critical Access Hospital.

– SNF: Skilled Nursing Facility.

– CORF: Comprehensive Outpatient Rehab Facility.

– HHA: Home Health Agency.

– Hospice.

– Rehab agency to furnish PT or SLP.

– CMHC: Community Mental Health Clinic/PHP: Partial 

Hospitalization Program.
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Names Matter

• Part B: Suppliers (42 CFR 400.202):

– Physician.

– Other practitioner.

– “Entity other than a provider that furnishes health care services 

under Medicare.”

• IDTF: Independent Diagnostic Testing Facility.

• DMEPOS: Durable Medical Equip. Prosthetics Orthotics Supplier.

• ASC: Ambulatory Surgery Center.

• Clinic.
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Billing Differences

• Part A:

– Typically on a UB-04. 

– Likely to be prospective (but may be cost based, like critical 

access hospital).

• Part B:

– Typically on a 1500.

– Typically on a fee schedule.
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One Event, Two Bills

• Patient presents in the ED.

• Physician’s professional component billed on a 1500, listing 

a “Place of Service” outpatient hospital. 

• Hospital facility fee on a UB-04.

• Note that the “levels of service” may differ! 
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Location, Location, Location?

• Does place of service matter?

• Hospital vs. Clinic? Yes. There is a “facility fee” and lower 

professional reimbursement.

• Clinic vs. Urgent Care? Probably not.
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Medicaid 101

• Generally low income or disability.

• Combined state/federal. 

• Rules are state driven.

• Increasingly involves managed care.

• Federal reporting requirements:

– 42 CFR Part 455 (Medicaid Program Integrity)
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Key Players

• State Agency.

• Surveillance and Utilization Review (SURS).

• Medicaid Fraud Control Unit (MFCU).

• OIG (Federal and perhaps state).

• State AG.
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Private Insurance

• Is there a contract?

• If not, industry norms control.

• If yes, the terms control. Does it incorporate a manual?

• Really, truly, don’t forget state law, which may prevent the 

insurer from doing what it wants! (Insurance 

commissioner/Commerce may be your ally!)

© 2022 Fredrikson & Byron, P.A.21



Research Strategies
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Hierarchy of Authority

• Constitution (due process, contracts clause, enumerated 

powers).

• Statutes (Social Security Act).

• Regulations (42 CFR).

• National Coverage Determinations.

• Local Coverage Determinations.

• Program guidance (manuals, bulletins, FAQs, regulatory 

preambles).
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SSSSSources of Authority??

• OIG Work Plan.

• Contractor publications.

• Trade group statements.

• Law firm/consultant newsletters/webinars.
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What are the Medicare Manuals?

• Sub-regulatory guidance.

• CMS’s instructions for administration of the Medicare 

program.

• Examples:

– Medicare Claims Processing Manual.

– Medicare Benefit Policy Manual.

– National Coverage Determinations Manual.
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Manuals/Guidance Cannot Limit Coverage

42 U.S.C.§1395hh(a)(1) says nothing other than an NCD 

may change benefits unless promulgated as a regulation. 
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42 U.S.C.§1395hh(a)(2): 

Manuals/Guidance Cannot Limit Coverage

No rule, requirement, or other statement of policy (other than 

a national coverage determination) that establishes or 

changes a substantive legal standard governing…the 

payment for services…under this subchapter shall take effect 

unless it is promulgated by the Secretary by regulation under 

paragraph (1).
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Azar v. Allina, 139 S.Ct. 1804, 1809 (2019)

“Notably, Congress didn’t just adopt the APA’s notice-and-comment 

regime for the Medicare program. That, of course, it could have easily 

accomplished in just a few words. Instead, Congress chose to write a 

new, Medicare-specific statute. The new statute required the 

government to provide public notice and a 60-day comment period 

(twice the APA minimum of 30 days) for any “rule, requirement, or other 

statement of policy (other than a national coverage determination) that 

establishes or changes a substantive legal standard governing the 

scope of benefits, the payment for services, or the eligibility of 

individuals, entities, or organizations to furnish or receive services or 
benefits under [Medicare].” 42 U.S.C. § 1395hh(a)(2).”
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Manuals/Guidance Can’t Limit Coverage

• “Thus, if government manuals go counter to governing 
statutes and regulations of the highest or higher dignity, a 
person ‘relies on them at his peril.’ ” Government Brief in 
Saint Mary’s Hospital v. Leavitt.

• “[The Manual] embodies a policy that itself is not even 
binding in agency adjudications…. Manual provisions 
concerning investigational devices also ‘do not have the 
force and effect of law and are not accorded that weight in 
the adjudicatory process.’ ” Government Brief in Cedars-
Sinai Medical Center v. Shalala. 
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Google with Caution!
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Google with Caution!
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Google with Caution!
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Links to Official Versions

• Current CFR: https://gov.ecfr.io/cgi-bin/ECFR

• Federal Register: https://www.federalregister.gov/

• Manuals: https://www.cms.gov/Regulations-and-

Guidance/Guidance/Manuals/index.html?redirect=/manuals/
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Pay Attention to Effective Dates
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Retro, But Not In the Good Way
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U.S. ex rel. Dunn v. North Memorial 

Health

• Relator alleged that certain supervision and documentation 

requirements for pulmonary and cardiac rehab services had 

not been met.

• But the regulation creating these requirements did not go 

into effect until after the relevant time period!
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Is the Manual Up-to-Date?
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National vs. Local Coverage 

Determinations

• NCDs are binding

• They are also less restrictive than most people think.
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NCDs Are Complicated

Where an item, service, etc. is stated to be covered, but such coverage is 

explicitly limited to specified indications or specified circumstances, all 

limitations on coverage of the items or services because they do not meet 

those specified indications or circumstances are based on §1862(a)(1) of the 

Act. Where coverage of an item or service is provided for specified 

indications or circumstances but is not explicitly excluded for others, or 

where the item or service is not mentioned at all in the CMS Manual 

System the Medicare contractor is to make the coverage decision, in 

consultation with its medical staff, and with CMS when appropriate, 

based on the law, regulations, rulings and general program instructions.

- Medicare National Coverage Determination Manual, 

CMS Pub. 100-03, Chapter 1, Foreword, Paragraph A
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Operationalizing NCDs
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LCDs

• Issued by contractor.

• Apply to limited contractor’s geographic territory.

• Subject to notice-and-comment (Program Integrity Manual 

13.2.4.2).
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Role of LCDs

• An LCD is a coverage determination issued by a contractor, not 

promulgated by the agency, and is not even binding on an 

administrative law judge. See 42 U.S.C.§1395ff(c)(3)(B)(ii)(II) 

(QICs).

• 42 C.F.R. 405.1062(a) (ALJs).

• “The district court correctly stated in its instructions to the jury that 

LCDs are ‘eligibility guidelines’ that are not binding and should not be 

considered “the exact criteria used for determining” terminal illness.” 

• United States v. Aseracare, Inc., et al., 938 F.3d 1278, 1288 (11th

Circ. 2019).
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Coding Basics

• Procedure vs. Diagnostic.

• CPT Coding: CPT & CPT Assistant.

• HCPCS Codes (Healthcare Common Procedure Coding 

System).

• Category 3 Codes: New Technology.

• 1500 versus UB-04.

© 2022 Fredrikson & Byron, P.A.44



Coding Basics

• Diagnostic coding is based on the International 

Classification of Diseases (ICD) now in version 10.

• Diagnostic coding can be either definitive or suspected. 

• There are often debates about who “should” assign codes.
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Bundled Billing

• DRG (72-hour rule).

• APC.

• Home Health.

• SNF Consolidated billing.

• Programs like BPCI, CJR, EPM.
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Choosing A Code

• CPT is organized by specialty. 

• Read the introductory text.

• If the service doesn’t fit EVERY word in a code, you likely 

want a different code.

• There are unlisted codes.

• There are many pitfalls.
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Modifiers

• 2 digits appended to a CPT code to additional information.

• -25, a separate and identifiable service.

• -59, a distinct procedure.

• -52, an incomplete procedure.

• -GC Teaching physician service.

• -26/TC Professional/technical only.
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Choosing A Code
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Hemicorpectomy

• AANS said to use Code 63081 you must remove at least 

1/3 of the vertebrae.

• The CPT definition: Vertebral corpectomy (vertebral body 

resection), partial or complete, anterior approach with 

decompression of spinal cord and/or nerve root(s); cervical, 

single segment.
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Hemicorpectomy

• AANS said to use Code 63081 you must remove at least 

1/3 of the vertebrae.

• The CPT definition: Vertebral corpectomy (vertebral body 

resection), partial or complete, anterior approach with 

decompression of spinal cord and/or nerve root(s); cervical, 

single segment.

• Their 33% test was made up. But…..
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Two More Tumors?

• Codes for bladder tumors (52234-40) are broken into 

“SMALL bladder tumors(s) (0.5 up to 2.0 cm)” “MEDIUM 

bladder tumor(s) (2.0 to 5.0 cm) and LARGE bladder 

tumor(s).

• A few questions: How do you code a 2 cm tumor? How do 

you code two 1.5 cm tumors? How do you measure? Is it 

diameter? Circumference?? Volume???
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Can I Round Up?
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Can I Round Up?
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What Day Do I Use if a Service Crosses 

Midnight?
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What Day Do I Use If a Service Crosses 

Midnight?
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Can I Round Up?

• What is the CPT answer?

– It varies. For most E/M you round. 

– But you have to check the code.

• Does your payor have the authority to vary from CPT? If so, 

have they?
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Can I Bill for Something the Patient 

Didn’t Get?

• Sometimes! Drug waste billing is a great example of why it 

is so hard to generalize coding rules.

• You can often bill for the amount of drug in a vial if it can’t 

be used and you used the smallest vial containing the 

needed dose.
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Evaluation and Management

• Physician services in the clinic and hospital.

• Coding rules now differ based on setting. In the clinic: 

medical decision-making or time.

• In the hospital: key components (History, exam, medical 

decision-making) or time if counselling.
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Know the Score

• Patient has had intermittent pain in the arm during exercise 

for a while. 

• How many HPI elements?
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“D” Tales Matter?
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“If it isn’t written, it wasn’t done.”

• Good advice, but not the law.

• Medicare payment is determined by the content of the 

service, not the content of the medical record.

• The documentation guidelines are just that: guidelines 

(although the carrier won’t believe that).

• Watch our webinar: 

https://www.youtube.com/watch?v=7c3REpkbPLw&list=PLy

jeM-paimEeqo2KRcc26MEHs5nAWhBn2&index=2
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Role of Documentation: The Law

“No payment shall be made to any provider of services or 
other person under this part unless there has been furnished 
such information as may be necessary in order to determine 
the amounts due such provider or other person under this 
part for the period with respect to which the amounts are 
being paid or for any prior period.”

− Social Security Act §1833(e) 
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Role of Documentation:

Guidance from CMS/HCFA

• The CPT Assistant explains: “It is important to note that 

these are Guidelines, not a law or rule. Physicians need not 

modify their record keeping practices at all.”

– CPT Assistant Vol. 5, Issue 1, Winter 1995

• CMS has publicly stated that physicians are not required to 

use the Documentation Guidelines.
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Role of Documentation:

Guidance from CMS/HCFA

• Documentation Guidelines for Evaluation and 

Management Services Questions and Answers

• These questions and answers have been jointly developed 

by the Health Care Financing Administration (CMS/HCFA) 

and the American Medical Association (AMA) March 1995.
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1. Are these guidelines required?

No. Physicians are not required to use these guidelines in 

documenting their services.



Guidance from CMS/HCFA

“However, it is important to note that all physicians are potentially 

subject to post payment review. In the event of a review, Medicare 

carriers will be using these guidelines in helping them to 

determine/verify that the reported services were actually rendered. 

Physicians may find the format of the new guidelines convenient to 

follow and consistent with their current medical record keeping. Their 

usage will help facilitate communication with the carrier about the 

services provided, if that becomes necessary. Varying formats of 

documentation (e.g., SOAP notes) will be accepted by the Medicare 

carrier, as long as the basic information is discernible.”
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Guidance from CMS/HCFA

“6. How will the guidelines be utilized if I am reviewed by the 

carrier?

If an evaluation and management review is indicated, Carriers 

will request medical records for specific patients and 

encounters. The documentation guidelines will be used as a 

template for that review. If the documentation is not sufficient 

to support the level of service provided, the Carrier will 

contact the physician for additional information.”
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Role of Documentation:

Guidance from CMS/HCFA
“7. What are my chances of being reviewed?

Review of evaluation and management services will only occur if 
evidence of significant aberrant reporting patterns is detected (i.e., 
based on national, carrier or specialty profiles). Our reviews are 
conducted on a ‘focused’ basis--there is no random review.”

• Documentation is relevant only if there is doubt that the 
services were truly rendered.
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Key Tips

• Avoid “over-coded” or “under-coded” unless you KNOW the 

service varied from the code. 

• Use “wasn’t documented as billed” or “was documented at 

a higher level.”

• Avoid the term “audit” when you do a “review.
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Communicating Deficiencies

• Characterizing problems accurately is key. 

• “Scaring” people into compliance can and will be used 

against you in a court of law. 

• Don’t exaggerate (or lie) to encourage compliance. 
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Describing A Review

“Our chart reviews are not audits designed to determine 

whether we have been overpaid or underpaid.” First, they are 

not a statistically valid sample. Moreover, they only review the 

documentation, without attempting to determine the amount 

of work you actually performed. Therefore, these figures are 

far from scientific. 
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Describing A Review

“However, since a Medicare review would base the initial 

overpayment determination solely on the documentation, 

these figures give you some idea of how your charts would 

fare in the first phase of a Medicare review.”
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Physicians at Teaching Hospitals (PATH) Audits, 

GAO Report, No. GAO/ HEHS-98-174, July 1, 1998, 

page 22
One-level differences, however, may indicate legitimate 

differences in judgment. HCFA, OIG, and carrier staff with 

whom we spoke acknowledged that coding discrepancies can 

be subjective and do not necessarily reflect fraud or abuse. 
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Teaching Physician Services

• Medicare pays hospitals to train residents.

• Therefore, it would be “double-dipping” to count the 

resident’s work.

• Act as if the resident didn’t exist.
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42 C.F.R. §415.172

(a) General rule. If a resident participates in a service furnished in a teaching setting, 

physician fee schedule payment is made only if a teaching physician is present during 

the key portion of any service or procedure for which payment is sought. In residency 

training sites that are located outside a metropolitan statistical area, physician fee 

schedule payment may also be made if a teaching physician is present during the key 

portion of the service, including for Medicare telehealth services, through audio/video 

real-time communications technology for any service or procedure for which payment 

is sought. For all teaching settings during the Public Health Emergency, as defined in 

§400.200 of this chapter, for the COVID-19 pandemic, if a resident participates in a 

service furnished in a teaching setting, physician fee schedule payment is made if a 

teaching physician is present during the key portion of the service including for 

Medicare telehealth services, through audio/video real-time communications 

technology for any service or procedure for which payment is sought.
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42 C.F.R.§415.172

(1) In the case of surgical, high-risk, or other complex 

procedures, the teaching physician must be present during all 

critical portions of the procedure and immediately available to 

furnish services during the entire service or procedure.
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42 C.F.R.§415.172

(i) In the case of surgery, the teaching physician's presence is 

not required during opening and closing of the surgical field.

(ii) In the case of procedures performed through an 

endoscope, the teaching physician must be present during 

the entire viewing.
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42 C.F.R.§415.172

(2) In the case of evaluation and management services, 

except as otherwise provided in this paragraph (a)(2), the 

teaching physician must be present in person during the 

portion of the service that determines the level of service 

billed. (However, in the case of evaluation and management 

services furnished in hospital outpatient departments and 

certain other ambulatory settings, the requirements of 

§415.174 apply.)
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42 C.F.R.§415.172

(i) In residency training sites that are located outside of a metropolitan statistical 

area, the teaching physician may be present through audio/video real-time 

communications technology during the portion of the service that determines the 

level of service billed. (However, in the case of evaluation and management 

services furnished in hospital outpatient departments and certain other ambulatory 

settings, the requirements of §415.174 apply.)

(ii) For all teaching settings during the Public Health Emergency, as defined in 

§400.200 of this chapter, for the COVID-19 pandemic, the teaching physician may 

be present through audio/video real-time communications technology during the 

portion of the service that determines the level of service billed. (However, in the 

case of evaluation and management services furnished in hospital outpatient 

departments and certain other ambulatory settings, the requirements of §415.174 

apply.)
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An Explicit Documentation Requirement

(b) Documentation. Except as otherwise provided in this paragraph (b), 

except for services furnished as set forth in §415.174 (concerning an 

exception for services furnished in hospital outpatient and certain other 

ambulatory settings), §415.176 (concerning renal dialysis services), 

and §415.184 (concerning psychiatric services), the medical records 

must document that the teaching physician was present at the time the 

service (including a Medicare telehealth service) is furnished. The 

presence of the teaching physician during procedures and evaluation 

and management services may be demonstrated by the notes in the 

medical records made by the physician or as provided in§410.20(e) of 

this chapter.
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Who Can Write in the Medical Record?

• Historically, anyone.

• Be careful what you wish for…
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42 CFR§410.20(e)

Medical record documentation: The physician may review and 

verify (sign/date), rather than re-document, notes in a 

patient's medical record made by physicians; residents; 

nurses; medical, physician assistant, and advanced practice 

registered nurse students; or other members of the medical 

team including, as applicable, notes documenting the 

physician's presence and participation in the services.
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“Incident to” Billing

• Clinic can bill for “incident to” services only if:

– Clinic pays for the expenses of the ancillary person.

– Clinic is the sole provider of medical direction.

– The first visit for the course of treatment is with a physician (later 

visits may be with the non-physician provider). Note the “new 

problem” myth.
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“Incident to” Billing

• Clinic can bill for “incident to” services only if:

– The service is something typically done in an office.

– The service is not in a hospital or nursing home (may be a “shared 

visit”).

– A clinic physician must be in the “office suite.” 

– The services should be billed under the supervising physician. 
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Not Everything is Incident to…

Depending on the particular tests, the supervision 

requirement for diagnostic tests or other services may be 

more or less stringent than supervision requirements for 

services and supplies furnished incident to physician’s or 

other practitioner’s services. Diagnostic tests need not also 

meet the incident to requirement in this section. Likewise, 

pneumococcal, influenza, and hepatitis B vaccines are 

covered under §1861(s)(10) of the Act and need not also 

meet incident to requirements. 
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Not Everything is Incident to…

“Physician assistants, nurse practitioners, clinical nurse 

specialists, certified nurse midwives, clinical psychologists, 

clinical social workers, physical therapists and occupational 

therapists all have their own benefit categories and may 

provide services without direct physician supervision and bill 

directly for these services.” 

− Medicare Benefit Policy Manual, Chapter 15§60A
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What Is “Direct Supervision”?

• 410.32(b)(3)(ii): “Direct supervision in the office setting 

means the physician must be present in the office suite and 

immediately available to furnish assistance and direction 

throughout the performance of the procedure. It does not 

mean that the physician must be present in the room when 

the procedure is performed.”

• Defined more by what it is NOT, rather than what it IS. Not 

“in the room.” But where?
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Office Suite?

“We are not proposing that there must be any particular 

configuration of rooms for an office to qualify as an office 

“suite.” However, direct supervision means that a physician 

must be in the office suite and immediately available to 

provide assistance and direction. Thus, a group of contiguous 

rooms should in most cases satisfy this requirement. We 

have been asked whether it would be possible for a physician 

to directly supervise a service furnished on a different floor. 

We think the answer would depend upon individual…
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Office Suite?

…circumstances that demonstrate that the physician is close 

at hand. The question of physician proximity for physician 

referral purposes, as well as for incident to purposes, is a 

decision that only the local carrier could make based on the 

layout of each group of offices. For example, a carrier might 

decide that in certain circumstances it is appropriate for one 

room of an office suite to be located on a different floor, such 

as when a physician practices on two floors of a townhouse.” 

− 63 Fed. Reg. 1685, Jan. 9, 1998
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What Does in the “Office Suite” Mean?

• An excellent question. 

• We know what it is not, not what it is.

• The 30 second test is often popular.

• Same building??

• MAC discretion.
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“Course of Treatment*”

MBPM Chapter 15§60.1.B
This does not mean, however, that to be considered incident to, each 

occasion of service by auxiliary personnel (or the furnishing of a supply) 

need also always be the occasion of the actual rendition of a personal 

professional service by the physician. Such a service or supply could be 

considered to be incident to when furnished during a course of 

treatment where the physician performs an initial service and 

subsequent services of a frequency which reflect his/her active 

participation in and management of the course of treatment*. 

*What happened to diagnosis???
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What is a “Course of [Diagnosis or] 

Treatment”?

• Patient receiving chemo develops an infection. 

• Child has a series of ear infections. What if they now get 

strep throat?

• Is the course of diagnosis broader?

• NEITHER THE REGS NOR THE MANUAL MENTION 

“NEW PROBLEM.”
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This Talk In One Example

• If some makes an assertion (you can’t do “incident to” for a 

patient with a new problem):

– Make them show you the rule.

– Read what they give you carefully. Does it say what they think it says?

– Consider the hierarchy. Is what they provided truly binding?
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We Billed under the Wrong Person, 

We’re SOL, Right?

• Wrong!

• Medicare Claims processing Manual Chapter 1, 30.2.2.1: 

“An otherwise correct Medicare payment made to an 

ineligible recipient under a reassignment or other 

authorization by the physician or other supplier does not 

constitute a program overpayment.” 
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Shared Visits: 42 CFR § 415.140

• Replaces guidance with a regulation.

• Applies where “incident to” billing is prohibited. 

• Requires a modifier on the claim.

• Only the professional doing the “substantive portion” may 

bill. 
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Shared Visits: Substantive Portion

• 2022 more flexible than 2023 for all but Critical Care.

• In 2022, “substantive portion” of the visit means the 

professional performed any one of the three key 

components (history, exam or medical decision-making) or

more than 50 percent of the time.

• In 2023, whoever does the most time. (CMS has indicated 

informally that if both professionals are there, they may 

decide which gets the time.) 

118
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Two-Midnight Rule 42 CFR§ 412.3

(a) For purposes of payment under Medicare Part A, an individual is considered an 

inpatient of a hospital, including a critical access hospital, if formally admitted as an 

inpatient pursuant to an order for inpatient admission by a physician or other 

qualified practitioner in accordance with this section and §§482.24(c), 482.12(c), 

and 485.638(a)(4)(iii) of this chapter for a critical access hospital. This physician 

order must be present in the medical record and be supported by the physician 

admission and progress notes, in order for the hospital to be paid for hospital 

inpatient services under Medicare Part A. In addition to these physician orders, 

inpatient rehabilitation facilities also must adhere to the admission requirements 

specified in §412.622 of this chapter.
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Two-Midnight Rule 42 CFR§ 412.3 

(d)(1)Except as specified in paragraphs (d)(2) and (3) of this section, an 

inpatient admission is generally appropriate for payment under 

Medicare Part A when the admitting physician expects the patient 

to require hospital care that crosses two midnights.

(i) The expectation of the physician should be based on such 

complex medical factors as patient history and comorbidities, the 

severity of signs and symptoms, current medical needs, and the 

risk of an adverse event. The factors that lead to a particular 

clinical expectation must be documented in the medical record in 

order to be granted consideration.
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(D)(2) and (3) Expand Coverage a Bit
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(D)(2) and (3) Expand Coverage A Bit
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Bottom Line

• Physician expectation controls. Is a two-midnight stay 

anticipated? (Possible exception for intense care.)

• Government can assert that physician order and supporting 

documentation are required. 
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IDTFs

• “Independent Diagnostic Testing Facility.”

• Independent from a hospital or physician office.

• Special medical director, supervision, and practice location 

requirements.

• They teach us written orders are NOT always required!!
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IDTFs Are Different

Ordering of tests. All procedures performed by the IDTF must 

be specifically ordered in writing by the physician who is 

treating the beneficiary, that is, the physician who is 

furnishing a consultation or treating a beneficiary for a specific 

medical problem and who uses the results in the 

management of the beneficiary's specific medical problem. 

(Non-physician practitioners may order tests as set forth in 

§410.32(a)(3).) The order must specify the diagnosis or 

other basis for the testing.

− 42 CFR 410.33
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IDTFs Are Different

“Some commenters have requested the rationale for requiring 

specific written orders for tests performed by IDTFs while not 

imposing the same requirement on testing in physician 

offices. The rationale for requiring testing by IDTFs to be 

ordered in writing by the treating physician is based in our 

(and, more specifically, HCFA’s contractors’) experience with 

IPLs. There have been instances in which IPLs have offered 

‘free’ screening to Medicare beneficiaries in shopping…
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IDTFs Are Different

…malls and senior citizen centers, which meant the IPL accepted the 

carrier payment for the procedure and waived billing the beneficiary for 

the co-insurance…We believe that our experience with waste and 

abuse in IPL justify these requirements, including requiring the treating 

physician’s order for a procedure.”

− 62 Fed. Reg. 59048, 59072
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Supervision of Diagnostic Tests

• Medicare has three levels of supervision:

– Personal

– Direct

– General

• Each year the fee schedule lists the required level of 

supervision.
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Supervision of Diagnostic Tests

• Personal supervision means a physician must be in 

attendance in the room during the performance of the 

procedure.

• Direct supervision in the office setting means the physician 

must be present in the office suite and immediately 

available to furnish assistance and direction throughout the 

performance of the procedure. It does not mean that the 

physician must be present in the room when the procedure 

is performed.
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Supervision of Diagnostic Tests

• General supervision means the procedure is furnished 

under the physician's overall direction and control, but the 

physician's presence is not required during the 

performance of the procedure. Under general supervision, 

the training of the non-physician personnel who actually 

perform the diagnostic procedure and the maintenance of 

the necessary equipment and supplies are the continuing 

responsibility of the physician.

− 42 CFR 410.32
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What Does It Mean to Provide “General” 

Supervision?

• Who would the tech ask?

• When multiple groups are involved, beware.

• Leased techs merit extra attention. 
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