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Ad Law Legal Issues

• Copyright and Trademark Issues

• Libel and Defamation 

• Data Privacy Issues including COPPA

• False/Deceptive Advertising

• Sweepstakes/Promotions

• FTC Testimonial Guides

• Product Placement

• Publicity/Privacy Infringement

• Gift Certificate/Rebate/Sales Rules

• Site-Specific Guidelines

• Industry Contracts
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False Advertising Basics
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False Advertising Liability: 

Who Challenges Claims? 
• Industry Self-Regulation

– NAD, NARB, Network Clearance, MMA, DAA, etc.

• Regulatory Proceedings

– FTC and FDA

• State Attorneys General

• Private Lawsuits 

– Competitors

– Individuals
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Enforcement

• Many enforcement targets likely to remain constant

– Health claims – CBD products

– COVID claims

– Privacy issues

• Different emphasis under Biden Administration

– More aggressive

– Federal privacy regulation

– Target big tech

– Target individuals and cash

– Targeting interest-based ads
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What is False Advertising?

• A material representation or omission 

likely to mislead a consumer acting

reasonably under the circumstances

• What you actually say doesn’t matter

• Deception flows from what the consumer 

understands

• Must be able to substantiate all claims
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Bud Light & Corn Syrup
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Substantiation

• What is Substantiation?

– Support for advertised Claims

• Measurable Claims – explicit and implied

• What is needed: 

– amount of substantiation consumers would expect, based on the 

overall impression of the claim 

– a “reasonable” basis

• Prior Substantiation

• Results must directly support claim
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Scrawny Arm Rob Lowe
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Nissan Frontier
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Online Risks

• Online reviews

• Selective statements

• Native advertising

• Unqualified/embellished claims
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Goop: Inner Judge Flower 

Essence
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Flower Essence Blend Claims

• Prevents shame spirals

• Cures depression
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Native Advertising

• What is it:

– Advertising that does not appear to be 

advertising

– Deception occurs when an advertisement 

misleads reasonable consumers and such 

misleading representation is material

– FTC cracking down on advertising that appears 

to be user commentary
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Sponsored Content
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Online Disclosures

• FTC’s .com Disclosure guidance for businesses 

– “clear and prominent” disclosures

• New guidance also adds factors, for example, disclose near 

the focal point or in front of or above the “headline” 

• FTC suggests that for multimedia ads (such as videos) the 

disclosure be “delivered as close as possible to the 

advertising message” itself 

• Use “Ad,” “Advertisement” or “Paid Advertisement,” and not 

terms like “Promoted” or “Sponsored”
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Copyrights
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Commercial

© 2022 Fredrikson & Byron, P.A.24



Commercial
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Toyotathon
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Flossing

© 2022 Fredrikson & Byron, P.A.27



Fair Use

• Some unauthorized uses are “fair”

• Very unpredictable

• Commentary/parody

• Paraphrase/link
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Trademark Rights
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Purpose of Trademarks

• To distinguish your products from your 

competitor’s products

• To protect consumers from confusion, 

mistake and deception

• To protect businesses from unfair 

competition
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What is a Trademark?

• Can Be Anything – word, phrase, symbol, design, 

sound, smell, color, product configuration, group of 

letters or numbers, or combination of these

• Used by a company to identify products and

• Distinguish them from products of others

• Traditionally, words or logos

© 2022 Fredrikson & Byron, P.A.31



Trademark Fair Use

• Okay to use third party marks truthfully

– Comparative advertising

– Identify actual third-party goods/ services

• Be careful:

– Logo/photo use

– Implications of endorsement or affiliation
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Publicity Rights
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Licensing Rights
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Waivers/Releases/Licenses

• People have become more aggressive

• Get releases for prominent uses 

• Know any limits on use and convey them to team

• Maintain records for as long as possible

• Image and music license trolls

• Consider all people, places, buildings, props, 

music, etc. in ad
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• The ad, shown to the left, appeared across New York 

City in the April 3, 2013, edition of the 

newspaper amNY.

• It features 25-year-old Brooklyn woman Avril Nolan as 

a poster child for the rights of the HIV-positive 

community. 

• Splashed across the portrait are the words, “I AM 

POSITIVE(+),” and, “I HAVE RIGHTS.”

• Nolan is not HIV-positive. Upset that she was 

depicted as such in the ad, Nolan sued Getty Images 

for selling her photograph to the New York State 

Division of Human Rights without her consent.

• She has asked for $450,000 in damages and sued the 

Division of Human Rights for defamation.

Getty Images settled with Nolan in January 2015.



Separable Works
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Dirty Dancing
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TD Ameritrade Ad
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Testimonials / Endorsements
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Testimonial and Endorsers

• Consumers must know when an ad is an ad

– Material disclosures

– No insulation from misleading and 

unsubstantiated claims

• Advertisers and endorsers both potentially 

liable

© 2022 Fredrikson & Byron, P.A.49



Online Endorsements

• Endorsements: must reflect the honest opinion of 

the endorser

• Must disclose the endorser was paid or 

compensated for the endorsement

• Disclose Studies Paid For by Advertiser

• Disclose Expert Experience

• Includes Influencers
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Crackdown on Undisclosed 

Endorsers 
• FTC fired off 90 letters

• Will enforcement be next?
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Paid Endorsers

• Provide some content instruction

• Signed agreement

– Indemnification

– Necessary disclosures – when/what

• Paid, free product, ownership interest

• #paid, #sweeps, #ad, etc.

– Honest statements

– Avoid negative posts

– Retain some control for brand

• Reasonably monitor activity
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Social Media Marketing
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Social Media Marketing Tips

• Define risk tolerance

• Avoid commingling commercial 

and non-commercial

• Timely/newsworthy responses are lower risk

• Immediately respond to removal requests

• Avoid prickly celebrities

• Follow laws - False Advertising Rules

• Know and verify the technology
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